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This article outlines the steps you should take while preparing for and 

conducting preliminary injunction hearings on behalf of plaintif f  

employers in breach of restrictive covenant and trade secret 

misappropriation actions. This article addresses federal law but notes key 

state law distinctions. 

 

In the employment context, employers often seek injunctive relief 

against employees to obtain: 

• Enforcement of restrictive covenants such as noncompete and 

nonsolicitation agreements. 

• Surrender of improperly obtained confidential information and 

trade secrets. 

The hearings in these cases give the court an opportunity to preserve the 

status quo while a determination on the merits is pending. 

 

This article provides guidance for employers’ counsel in preparing for and 

conducting injunction hearings in such cases. 

 

Preparing for a Restrictive Covenant or Trade Secret Injunction 

Hearing 

 

This section outlines the steps you should take in anticipation of a preliminary injunction 

hearing in a restrictive covenant or trade secret case. 

 

Researching the Law 

 

When conducting your research, focus on cases that have similar fact patterns to yours. If 

you’re seeking to enjoin a competitor from poaching away a number of employees with 

noncompete agreements, for example, identify the cases in which the court granted an 

injunction in similar circumstances that prevented the employee raiding and be ready to 

discuss them in your opening and closing arguments. 

 

Even better, f ind cases decided by the judge assigned to your case. By reviewing opinions 

your judge has issued, you will have a better idea as to what the court relies on in granting 

or denying an injunction. Being able to point to a favorable opinion written by your judge is 

always worth the effort. 

 

Personal experiences are especially helpful in this regard. Before the hearing, reach out to a 

colleague within the f irm or the bar who has been before your judge for a preliminary 

injunction hearing and knows what he or she looks for when deciding preliminary 

injunctions. This will help you construct your argument and prepare for questions from the 

judge. 

 

Don’t forget to check the local rules regarding injunction hearings as well, as they may 

contain unique procedural requirements for your judge. 
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At the hearing, you may encounter a number of questions from the judge regarding the 

harm your client will suffer and why your client requires this relief. Pull all the latest cases 

that enforced or rejected restrictive covenants or trade secrets in the jurisdiction, as well as 

all decisions written by the judge on the issue, and keep them on hand at the hearing so 

that you can reference them if necessary. Highlight relevant portions and make extra copies 

for the judge, the clerk and opposing counsel. Of course, make sure your legal authority is 

up to date before citing it at the hearing. 

 

While you’ll likely have included much of the foregoing case law in your written papers, be 

strategic about whether to save certain persuasive legal authority for use at the hearing. 

The element of surprise will catch your opponent off guard, but be sure to discuss this 

strategy with your client. 

 

Selecting and Preparing Witnesses 

 

Selecting Witnesses 

 

When selecting witnesses for a preliminary injunction hearing, be sure to pick witnesses 

who have a solid understanding of the facts and parties at play, especially in complicated 

restrictive covenant and trade secret matters. These witnesses should be able to speak to 

the wrongful conduct of the opposing party and/or the immediate, irreparable harm the 

company will suffer absent an injunction. Common witnesses in these matters include the 

following: 

• The defendant’s former manager: The employee’s supervisor can testify to 

confidential information, trade secrets and client lists to which the employee had 

access. 

• The defendant’s coworkers: Coworkers can testify about misconduct they witnessed, 

such as the defendant employee forwarding emails to his or her personal account or 

taking documents with sensitive information out of the off ice. They may also have 

incriminating evidence regarding what the defendant said he or she planned to do. In 

a case involving a breach of an employee nonsolicitation agreement, co-workers who 

have been solicited to leave the employer can testify to this fact. 

• Company management: A high-level company employee with knowledge of the 

business may be able to testify about the immediate, irreparable harm that will befall 

the company’s business as a result of the defendant’s misappropriation of trade 

secrets or breach of restrictive covenants. In some jurisdictions, irreparable harm 

may be presumed where the employer shows loss of goodwill, disclosure of 

confidential and proprietary information, or interference with customer 

relationships.[1] 

• Clients and customers: While contacting third-party clients and customers is a more 

delicate proposition than contacting the company’s employees, these individuals may 

have critical information about the defendant’s efforts to solicit their business in 

violation of a restrictive covenant. 

 

 



Preparing Witnesses 

 

As a preliminary matter to preparing your witnesses, it is important that you obtain 

documents from the defendant through the discovery process. Bear in mind, however, that 

the time-sensitive nature of preliminary injunctions often means the amount of  discovery 

obtained prior to the hearing is minimal. 

 

Consider moving for expedited discovery prior to the hearing so that you have suff icient 

evidence to adequately prep your witnesses. A request to speed up the litigation process 

protects your client from extended harm and demonstrates to the court the urgency of the 

matter. Requesting expedited discovery illustrates to the court the seriousness of the matter 

and gives you the opportunity to discover facts that bolster your argument for injunctive 

relief.[2] 

 

Set aside at least one or two sessions (time permitting) to meet with each witness and 

review relevant documentary and/or testimonial evidence. Key evidence to review will likely 

include: 

• Communications (such as emails, texts, chats or social media messages) with the 

witness demonstrating that the defendant unlawfully joined a competing employer, 

solicited the company’s employees or solicited the employer’s customers. 

• Communications with the witness indicating that the defendant misused sensitive 

company information (e.g., customer lists, sales data, trade secrets and other 

confidential information). 

• Communications with the witness regarding the defendant’s termination of 

employment. 

• Restrictive covenants, confidentiality agreements and policies, and other relevant 

contracts or policies the witness signed on behalf of the company that the defendant 

breached. 

Prepare an outline of questions you intend to ask each witness on direct examination. You 

should inquire about the witnesses’ role, responsibilities, and interactions. Next, draft mock 

questions that you expect opposing counsel to ask the witness. 

 

Finally, conduct mock direct- and cross-examination with each witness. This may be the f irst 

time your witness has testif ied in court, and a courtroom atmosphere intimidates most 

people more than the off ice environment of a deposition. Coach the witness on the best 

ways to communicate effectively and appear credible to the judge. If you have options, pick 

witnesses with in-court testimony experience and who communicate confidently. 

 

Expert Testimony 

 

Expert testimony can be critical in restrictive covenant and trade secret hearings. You may 

need to provide testimony regarding: 

• Computer forensics: A forensics expert can provide testimony regarding computer 

f iles and other digital data that demonstrates how the employee accessed, 

copied and transmitted confidential information or attempted to cover up the theft. 



 

• Trade secret issues: An industry expert can provide testimony that demonstrates 

that the misappropriated information is not generally known in the industry or to the 

public, and therefore qualif ies as a trade secret under applicable law. 

• The reasonableness of restrictive covenants: An expert can speak to the 

reasonableness of a restrictive covenant to fend off the defense that the restrictive 

covenant at issue was not enforceable. 

• Irreparable harm: An industry expert may be able to testify the extent that the 

alleged violation will irreparably harm the company’s business and goodwill.  

 

If  expert testimony is critical to your success, be sure to raise the issue with the court at the 

f irst available opportunity. Federal Rule of Civil Procedure 26 requires that the opposing 

party receive notice of all experts and their written reports.[3] 

 

The accelerated time frame of a preliminary injunction makes it less likely that the expert 

will be familiar with the full extent of the facts. Should the defendant use an expert for the 

preliminary injunction, these same time limitations offer an opportunity to examine the 

expert before he or she is familiar with the facts, potentially providing your client an 

advantage. 

 

Preparing Exhibits 

 

Succeeding in a preliminary injunction hearing requires a convincing and well-constructed 

narrative. It is important that there is factual support that the court can latch onto when 

deciding in your favor. You should select and organize each piece of evidence included as an 

exhibit to support your narrative. 

 

Prepare aff idavits or declarations from your client’s key employees in the areas impacted by 

the defendant’s conduct. This means describing the immediate and irreparable harm (i.e., 

loss of business, clients and/or confidential information) about which the employee has 

personal knowledge. For instance, a coworker could aff irm that the defendant discussed 

soliciting the company’s customers or employees, or a supervisor could declare what 

confidential information the defendant had access to before leaving the company. 

 

Further, submit an aff idavit from an individual within your client’s company who has 

personal knowledge and can show how the defendant’s conduct affects the company as a 

whole. If the narrative focuses on f inancial harm, provide an aff idavit from the CFO or high-

ranking f inance employee. 

 

Likewise, if  trade secrets are an issue, provide an aff idavit from an executive with 

knowledge of the company’s proprietary information and the means used to protect it. If  the 

company is particularly large, you may need to work with in-house counsel to determine 

which individuals have the most knowledge within the company to speak to the harm it will 

suffer. 

 

In addition to aff idavits, you should prepare important documentary evidence as exhibits. 

This should include: 



• The restrictive covenant or confidentiality agreement allegedly breached; 

• Any applicable employment policies that the defendant breached; 

• Documents prepared by the defendant showing he or she had access to and/or 

utilized sensitive business information; 

• Copies of emails and other written communications to others that demonstrate the 

defendant’s unlawful competition, solicitation of employees or customers, or 

misappropriation of trade secrets and confidential information; 

• Offer letters and employment agreements demonstrating the plaintif f ’s former 

employees joined the defendant’s new employer; 

• Agreements and business records demonstrating the plaintif f ’s former customers 

became clients of the defendant’s new company; 

• Copies of emails from the defendant to a personal account that attached sensitive 

business information; 

• Documents showing the defendant’s employment with a competitor or initiation of a 

competing business, such as an offer letter, an employment agreement or corporate 

formation documents; 

• Documents indicating the defendant has used the company’s trade secrets in his or 

her new position; and 

• Computer forensic evidence indicating the defendant took confidential, proprietary 

information or destroyed evidence to cover his or her tracks. 

 

While expedited discovery makes it less likely that you will have had time to complete 

depositions, if  you have had a chance to depose the defendant or other defense witnesses, 

be sure to prepare to submit as evidence any excerpts that support your case. For example, 

you could introduce admissions from the defendant that he or she entered into a restrictive 

covenant, understood its terms and engaged in actions that breached the contract, such as 

taking employment with a competitor or soliciting business from the company’s customers 

while the covenant was in effect. 

 

Keep in mind that it is important to confront damaging facts head-on. Own the fact in your 

exhibits and demonstrate contrition. If your client did something wrong, offer an 

explanation and an apology from senior management. By getting out ahead of your client’s 

errors, you will have more credibility with the trial court. 

 

Internal Timeline 

 

Deposition testimony and discovery will bring new facts into play that may not have been on 

your radar when f irst moving for preliminary injunction. Always be curious about the issue 

at large and what actually happened between the parties. 

 

New information could allow for a change in strategy that increases your likelihood of 



success. Track this new information by creating (and continually updating) an internal 

timeline that shows a chronology of the factual evidence. This timeline will help you 

determine which exhibits are most helpful in telling your story. 

 

Exhibit List 

 

Once you have compiled your exhibits for the preliminary injunction hearing, create an 

indexed exhibit list. This list should track the structure of your narrative, whether 

chronological or otherwise. 

 

The exhibit list should be cross-referenced with your papers and provide a helpful reference 

for the court. The exercise of creating an indexed exhibit list will also help you prepare for 

the hearing insofar as it enhances your understanding of the facts. 

 

Permanent Injunction Hearings 

 

Permanent injunctions are rare in restrictive covenant and trade secret cases since granting 

a preliminary injunction will often encourage settlement and a swift case resolution before a 

trial on the merits occurs. Moreover, because restrictive covenants are often limited in time 

to only a year or two, by the time the litigation has concluded, the case may be moot since 

the restrictive covenant is no longer effective. 

 

However, if  litigation persists and the restrictive covenant remains in effect or trade secrets 

are still at issue, a permanent injunction may be the ultimate course of action. Preparing for 

these hearings is akin to preparing for a trial and all the facts discovered throughout 

litigation should be persuasively laid out to the court. 

 

Generally speaking, courts have the authority to consolidate preliminary and permanent 

injunctions,[4] but plaintif fs should be cautious about seeking or agreeing to this. By 

keeping the permanent injunction hearing separate, the plaintif f  has a second chance to 

prove its case after additional discovery has been conducted and it has been able to more 

fully develop its argument. While it is unusual for a court to change course after denying a 

preliminary injunction to subsequently grant a permanent one, it is not impossible, as the 

f indings at a preliminary injunction hearing are not binding at the subsequent trial on the 

merits.[5] 

 

Conducting a Restrictive Covenant or Trade Secret Injunction Hearing 

 

This section outlines the key stages and best practices when conducting a preliminary 

injunction hearing. 

 

Ensuring Confidentiality of the Proceedings 

 

As trade secret hearings involve highly confidential matters, it is important to ensure that 

protected information is not inadvertently disclosed. To start, always enter  into a 

confidentiality stipulation or protective order in these cases. The protective order should 

enable you to label certain items "Highly Confidential" or "Attorneys’ Eyes Only" and require 

that at the end of litigation all documents exchanged during discovery be destroyed or 

returned within a reasonable time period. 

 

It may also be wise to f ile pleadings and exhibits under seal with the court to keep them off 

the public docket. Another option to ensure the secrecy of the proceedings is to enter into 

arbitration agreements with employees to take advantage of the confidentiality that 



arbitrations provide. 

 

Making the Opening Arguments 

 

The plaintif f  bears the burden to demonstrate to the court that it is entitled to an injunction.  

 

In the opening statement, outline the elements you must demonstrate to prevail 

methodically, and use facts to articulate your argument. Consider using the complaint as a 

starting point for constructing your argument to inform the court why your client is entitled 

to this relief. During the opening and throughout the hearing, distill your story into 

digestible soundbites for the judge within the time limit allotted. Typically, preliminary 

injunction hearings are around 45 minutes, so keep your opening clear and concise.  

 

A key issue in preliminary injunction hearings is whether the plaintif f  faces irreparable harm 

in the absence of an injunction. Thus, be prepared to tell the judge the harm your client 

faces. In trade secret and restrictive covenant cases, that means explaining how the 

defendant’s access to confidential and proprietary information or breach of a restrictive 

covenant will adversely impact your client. Be specif ic about what harm the employer will 

suffer, such as the loss of customers, goodwill or competitive advantage, and how it will 

continue in the absence of an injunction. 

 

Conducting Direct- and Cross-Examinations 

 

Conducting direct- and cross-examinations in a preliminary injunction hearing is dif ferent 

from a jury trial in one critical regard: Preliminary injunction hearings are not subject to the 

same rules of evidence required at trial.[6] For instance, most courts permit hearsay 

evidence due to a preliminary injunction being less formal than a full trial on the merits. 

Find out well in advance of the hearing what the judge’s approach is to the presentation of 

evidence so that you can tailor your questions accordingly. 

 

Because preliminary injunction hearings are relatively informal regarding evidence, you can 

focus your efforts primarily on persuading the court of the merits of your case. Use your 

direct examinations to elicit testimony from your witnesses that supports your argument 

that the employer is entitled to a preliminary injunction. 

 

The witnesses should testify about the defendant’s unlawful conduct and the harm it will 

cause the company. In a restrictive covenant or trade secrets case, this means eliciting 

favorable testimony that could include: 

• A former supervisor testifying about confidential information, trade secrets and client 

lists to which the defendant had access. 

• A former coworker testifying about: 

• Misconduct he or she witnessed, such as the defendant forwarding emails to his 

or her personal account or taking documents with sensitive information out of 

the off ice. 

 

• Statements from the defendant about intending to or actually taking trade 

secrets or soliciting customers. 



• Conversations in which the defendant attempted to recruit the employee to join 

the defendant’s new company. 

• A company executive testifying to: 

• The loss of goodwill that the employer will suffer as a result of the breach. 

• The company’s compliance with its obligations under the restrictive covenant.  

• The steps the company took to preserve the confidentiality of its trade secrets.  

• A customer testifying about conversations with the defendant in which he or she 

attempted to obtain the customer’s business. 

• An expert witness testifying about: 

• The nature of the confidential information at issue that makes it a trade secret.  

• The computer forensic evidence indicating the defendant misappropriated 

company property. 

• The reasonableness of the restrictive covenant at issue. 

 

As discussed in the section above, effectively preparing witnesses for direct testimony is key 

to success. Still, be sure to have documents at the ready to refresh your witness’s 

recollection. Even the best coached witnesses can forget details when on the stand.  

 

On cross-examination, your objective is to sow doubt and uncertainty into the testimony of 

the witness. Use favorable deposition testimony and documentary evidence during cross-

examination to call witnesses’ credibility into question and to contradict the statements of 

witnesses who try to obscure the facts. 

 

You can also use your evidence to help refresh the memory of an adverse witness who fails 

to recall basic facts that you need to be established before proceeding through your cross-

examination. In a restrictive covenant or trade secrets case, an effective cross-examination 

could include: 

• Getting the defendant to admit he or she read and understood the restrictive 

covenant; 

• Obtaining admissions that the defendant works for a competitor or contacted the 

plaintif f ’s employees or customers after leaving the plaintif f ’s employ; 

 

• Getting the defendant to admit that he or she works in a position in which the 

plaintif f ’s trade secrets would be valuable to the new employer; 

• Obtaining admissions that the company took measures to protect its confidential 

information; 



• Having the defendant’s new employer admit that it is in a similar line of business as 

and competes with the plaintif f; and 

• Demonstrating that an opposing expert has not used reliable principles and methods 

to derive his or her facts. 

 

Remember, this is your opportunity to control the witnesses in the areas that you believe 

can help your case. The other side will always have holes in their case, but it is up to you to 

f ind these holes and use them to your advantage. 

 

Introducing Exhibits 

 

During the preliminary injunction hearing, it can be useful to present specif ic exhibits to the 

judge. Because your exhibits are already compiled in the indexed exhibit list and noted in 

your papers, you should present exhibits sparingly. 

 

Examine your exhibit list and identify evidence that strongly supports one or more elements 

of your claim without needing much explanation. If the evidence does not stand on its own, 

you will need to take time from your argument to provide contextual explanation. 

Presenting exhibits should provide an illustrative prop for your argument rather than a 

distraction. 

 

Evidence of communications can be powerful exhibits to present during the hearing because 

they demonstrate the knowledge of the communicator. Modern communications like email 

and text, however, are often fragmented and disjointed. 

 

Look for communications that answer most of the f ive Ws of information gathering: who, 

what, when, where and why. Otherwise the judge will be more confused about the context 

of your exhibit than impressed by its importance to your argument. 

 

Consider introducing the applicable restrictive covenant or confidentiality policies, any 

employment agreements with a new employer, job descriptions for a new position, and any 

smoking gun written communication or deposition testimony that demonstrates the validity 

of the plaintif f ’s claims. 

 

Computer forensic evidence can also be a powerful exhibit and tool. Forensic evidence can 

demonstrate if  an employee took confidential information by, for example, emailing 

sensitive information outside of  the company, downloading confidential information to a 

data storage device, or destroying technological evidence of wrongdoing in an effort to 

cover his or her tracks. This evidence can be technical and confusing to the judge, so be 

sure that you have witnesses that can explain what these documents mean. 

 

Communications can also be very effective tools to impeach an opposing witness. Showing a 

witness a direct written contradiction to his or her sworn testimony casts doubt upon the 

defendant’s case and the witness’s credibility. 

 

Finally, be sure to call witnesses who can authenticate and explain the evidence you 

introduce. Where third-party documents are important to get into evidence, such as 

evidence in the possession of a new employer, plan ahead to ensure you have a witness 

who can testify to its accuracy and authenticity. 

 

Making the Closing Arguments 



 

The closing argument is an opportunity to go through each of the elements you must prove 

to obtain injunctive relief one f inal time, using evidence from the hearing to support your 

case. Your closing should be linear, direct and quick. 

 

Pleading for injunctive relief asks a lot of the court, so it is helpful to show self -awareness. 

Admit to the judge that you seek an extraordinary remedy, but only because your client 

faces immediate and irreparable harm. 

 

Muster the strongest facts from the hearing to support the extent of that harm, and impress 

upon the court the equity of the remedy: The employee was compensated to avoid the 

conduct, knew it was wrong, but did it anyway. 
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