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A basketball player at the University of New 
Mexico (UNM) has sued the school after it 
suspended him indefinitely when it learned 
about allegations of domestic violence.

Attorneys for junior point guard J.J. 
Caldwell filed suit in federal court earlier 
this month, seeking an immediate injunc-
tion that would allow Caldwell to return 
to the team. Specifically, the attorneys 
charge UNM has violated their client’s 
rights under the 14th Amendment, or the 
right to due process.

“This case arises out of the University 
of New Mexico’s unlawful action ban-
ning Joseph Caldwell from the University 
campus, evicting him from his residence, 
disallowing him from playing basketball 
for the University and banning him from 
registering for courses for the 2020 Spring 
Semester,” according to the complaint.

Named as defendants were the UNM 
Board of Regents, UNM Dean of Students 
Nasha Torrez and the Lobo Development 
Corporation. The latter owns an apartment 
complex, which allegedly evicted Caldwell.

The media has reported that Caldwell’s 
case is linked to a police report filed by an 
ex-girlfriend, who alleged that Caldwell 
hit her with an open hand, grabbed her 
by the arms and put his hands around her 
throat during an incident on Dec. 16. At 
the time of the complaint, Caldwell had 
not been arrested or charged in the case.

The plaintiff received by email a message 
on Dec. 19 from the Dean of Students 
Office “banning him from campus,” while 
UNM’s Office of Equal Opportunity of-
fice reviewed the case. Caldwell alleged 
in the complaint that the “ suspension, 
should it continue, will altogether prevent 
[Caldwell] from completing his course-
work and from practicing and playing 
basketball at the university, will cause him 

to lose his athletic scholarship, will likely 
destroy any prospects of playing profes-
sional basketball in the future and will 
severely further damage his reputation.”

Caldwell does have a history. The media 
has reported that the junior transferred 
to UNM after being suspended and later 
kicked off the team at Texas A&M after be-
ing charged with drug possession in 2018.

While not commenting on specific 
litigation, UNM officials did provide the 
media with a statement regarding the 
plaintiff’s emergency ban from campus:

“An emergency ban can be instituted 
as an interim measure under Title IX for 
safety reasons, as per the UNM Student 
Grievance Procedure, section 4.3 and 
University Administrative Policy 2740 
section 10. Interim bans for safety reasons 
are not common, nor done lightly since it 
can have a major impact on a student’s life.

“For example, in 2019 there were only 
7 emergency bans for students, 4 of which 
were for Title IX reasons. When deciding 
whether an interim ban is necessary for 
safety reasons under Title IX, the Stu-
dent Conduct Officer and the Title IX 
Coordinator use a rubric for all students 
that considers things like whether the al-
legations occurred on campus, if weapons 
or other actions of lethality may have oc-
curred, and whether there were multiple 
allegations made about the same student. 
Federal law and UNM policy 2740, sec-
tion 10, allows for interim measures under 
Title IX to ensure the safety of individuals 
and our campus community. UNM uses a 
rubric that was created based off national 
best practices, and vetted by the Depart-
ment of Justice to determine whether 
these concerning factors were present in 
the allegations. It is used equally in all 

College Basketball Player Sues School 
After Ban Over Domestic Violence Charge

See BASKETBALL on Page 12
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See BUYOUT on Page 4

By Daniel A. Cohen and Jeff 
Daniel, of Nelson Mullins Riley & 
Scarborough LLP

On Nov. 18, 2019, the Board of Trustees 
for the University of Arkansas (“UA”) 
filed a lawsuit against former defen-
sive line position coach John Scott, 
Jr., seeking to recover $187,862.32 in 
liquidated damages under his employ-
ment contract’s buyout clause, as well 
as attorneys’ fees and pre-judgment 
interest.

Scott entered into the employment 
contract on Jan. 18, 2018, earning an 
annual salary of $340,000 over the 
contract’s two-year term ending on Feb. 
28, 2020. Under the buy-out clause, 
however, if he terminated the contract 
before that date, he became obligated 
to pay UA 50 percent of any remaining 
salary to which he would have been en-
titled under the remaining term, within 
30 days thereafter. The only exceptions 
were if Scott left to become a college 
head coach or a full-time NFL coach, 
or if he had the written approval of 
certain UA officials.

The buyout clause states that, if 
Scott terminated the contract prema-
turely, UA would suffer damages in an 
amount difficult to determine, includ-
ing expenses incurred in searching for 
and hiring a replacement coach, as well 
as other “tangible and intangible detri-
ment” to the football program and its 
fans and donors. In exchange for this 
amount, UA agreed it would release 
any claims it might have against Scott’s 
new employer. Both parties also recite 
that the payment was “not a penalty.”

According to UA’s complaint, on 
Dec. 31, 2018, University of South 
Carolina Head Football Coach Will 

Muschamp called UA Head Football 
Coach Chad Morris to ask about hir-
ing Scott as a defensive line position 
coach. During that phone call, Morris 
advised Muschamp of the buyout clause 
in Scott’s employment contract with 
UA. On Jan. 19, 2019, Scott told UA 
officials that he intended to take the 
USC job and asked “if anything could 
be done about” the buyout clause. UA 
declined to waive the clause. Nonethe-
less, on Jan. 23, 2019, Scott terminated 
his employment with UA and accepted 
the USC job, earning an increased an-
nual salary of $435,000.

Scott has appeared in the lawsuit and 
removed it to federal district court on 
diversity grounds. He argues that the 
buyout clause is unenforceable because 
UA officials “specifically represented” to 
him that UA would “take care of ” the 
buyout provision if he ever accepted a 
position that was better for his family or 
career. Scott contends he was induced 
to enter into the buyout clause through 
fraud, deceit, or misrepresentation.

Liquidated damages and Buy-
Out CLauses

In the lawsuit, UA contends that, by 
terminating the contract early, Scott 
now owes liquidated damages under 
the buyout clause. Over recent years, 
buyout clauses have become increas-
ingly commonplace in the college 
football coaching carousel, essentially 
providing for liquidated damages in 
the event of the early termination of 
an employment contract.

Under Arkansas law, courts will 
generally enforce liquidated damages 
clauses, provided “the sum is a reason-
able forecast of just compensation for 
the injury” and “the harm is difficult or 

incapable of accurate estimation.” Rob-
erts Contracting Co. v. Valentine-Wooten 
Road Public Facility Bd., 2009 Ark. App. 
437, 320 S.W.3d 1, 17 (2009). If the 
agreed-upon sum “bears no reasonable 
relationship” to the anticipated dam-
ages, it is considered a “penalty” and 
unenforceable. Muradian v. Haley, 12 
Ark. App. 138, 140, 671 S.W.2d 210, 
212 (1984). Whether a “liquidated 
damages” amount constitutes a “pen-
alty” is a question of fact. Roberts, 320 
S.W.3d at 17. Courts will consider 
contractual language about the parties’ 
intent, but there are no magical words 
that are dispositive of the issue. G & K 
Servs., Co. v. Bill’s Super Foods, Inc., No. 
3:08cv0048 SWW, 2009 WL 2982971, 
*10 (E.D. Ark. Sept. 15, 2009).

struCturing an enfOrCeaBLe 
Liquidated damages CLause

UA is no stranger to buyout clauses, 
having included them in many of its 
football coaches’ contracts over the 
years. And in Scott’s case, the parties 
drafted the buyout clause to make it 
sound as much like an enforceable 
“liquidated damages” clause—and not 
like a penalty—as possible. General 
counsels representing colleges and 
universities would do well to take note 
of some of the drafting conventions 
used in it.

While not dispositive, the provi-
sion devotes an entire paragraph to 
memorializing the parties’ mutual 
understanding that (i) UA was “com-
mitting substantial financial resources” 
to the football program, (ii) if Scott 
terminated his contract early, UA 
would likely suffer damages, and (iii) 
it was presently difficult to calculate 

U of Arkansas v. John Scott, Jr.: Buyout Clauses Reflect the 
Economic Realities of Today’s College Football Game
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Buyout Clauses Reflect Economic Realities of College Football Game
Continued From Page 3

such future damages. Though the con-
tract does not exhaustively list all types 
of financial injury UA might sustain 
in the event of early termination, it 
reasonably forecasts that UA would 
incur significant expenses in securing 
a replacement coach, as well as other 
“tangible and intangible detriment” 
to the football program and its fans 
and donors. Based on the Complaint, 
such “detriments” included (i) loss 
of current and prospective student-
athletes, (ii) competitive disadvantage, 
(iii) “loss of program continuity”, 
(iv) “revision and implementation 
of signals, strategies, and schemes”, 
and (v) loss of revenue if Scott’s early 
departure negatively affects program 
performance or results.

Also, it is well-known that coach-
ing searches can be expensive and 
time-consuming. Depending on the 
circumstances, a football program 
could reasonably anticipate that it 
would have to pay a replacement coach 
a higher salary than his predecessor. 
Beyond typical inflation, there has 
been a dramatic, increasing trend in 
college football coaching salaries in 
recent years. According to a recent USA 
Today study,1 in the 2019-2020 season, 
the average total compensation for the 
122 FBS coaches in the study was $2.67 
million—representing a nine percent 
increase over the previous season. This 
was the largest percentage increase in 
four years.

The proliferation of buyout clauses 
is likely only accelerating that trend. If 

1 Berkowitz, Steve, Tom Schad, and John Kelly. “6 
surprising number from college football coaches 
salaries report.” USA Today 22 Oct. 2019 <https://
www.usatoday.com/story/sports/ncaaf/2019/10/22/
college-football-surprising-numbers-coaches-
salaries-report/4008486002/>.

a football program must find a replace-
ment coach, it should anticipate the 
likelihood that the replacement coach 
will have his own buy-out clause with 
which to contend. When a coach trig-
gers a buyout clause by leaving a school 
early, that coach will likely look to the 
new school to cover all or some of the 
buyout payment via a higher stated 
salary. The new school is often willing 
to do so to minimize distraction and 
enable the coach to focus on developing 
a winning program.

COnsideratiOns When 
struCturing a Buy-Out

When negotiating and structuring a 
buyout clause, a school should take 
these considerations into account. The 
buyout amount should be reasonably 
sufficient to cover not only future sal-
ary escalation, but also any pain the 
school might have to absorb in paying 
a replacement coach’s buy-out from a 
previous employment contract.

Given the extreme difficulty of 
precisely quantifying these types of 
damages, UA’s contract with Scott does 
not attempt to specify an arbitrary 
estimate of future damages. Rather, 
it uses a formula (50 percent of salary 
owed during the remaining term) to 
provide a contingent amount. Under 
this framework, the buyout amount 
would necessarily decrease over time, 
as UA sees more return on its invest-
ment in Scott, along with a reduction 
in opportunity cost. Consequently, UA 
hopes the court will not deem Scott’s 
buyout a “penalty” and refuse to enforce 
it. Indeed, under the contract language, 
both UA and Scott agreed that this is a 
“fair and reasonable” amount and that 
it is “not a penalty.”

Practitioners should explore similarly 
creative ways to structure buyouts us-
ing formula-based metrics. They can 
further strengthen the enforceability 
of such provisions by describing the 
types of future damages they reason-
ably anticipate in the event of an early 
contract termination, and the difficulty 
of ascertaining those amounts. l
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See BOISE STATE on Page 6

By Eric G. Kramer and Michael S. 
Carroll

Boise State University (BSU) has filed 
a complaint against the Mountain West 
Conference (MWC) claiming the confer-
ence violated the terms of their Re-Entry 
Agreement, which was executed in De-
cember 2012. The complaint was filed on 
January 17th, 2020 in response to a new 
television contract the MWC negotiated 
with both CBS and Fox in December 2019, 
which Boise State claims breaches their 
previously executed Re-Entry Agreement. 
This article will discuss the case background 
and the three specific complaints filed by 
Boise State.

BaCkgrOund

Boise State football is renowned for their 
distinctive blue football field, memo-
rable upsets in prominent postseason 
bowl games, and consistent presence as 
a non-Power 5 (P5) school in the college 
football Top 25 polls. These attractive and 
unique attributes have served to create high 
national interest in its program, which 
has led to better television ratings for its 
football games than any other Group of 
5 (G5) school in the country. This has 
also provided Boise State with significant 
leverage in negotiating their own terms 
within the MWC’s television rights deals, 
which ultimately led to the aforementioned 
complaint.

Boise State joined the MWC in July 
2011 following its membership with the 
Western Athletic Conference (WAC) for 
ten years. Boise State’s rise in football 
prominence made their addition to the 
MWC crucial to the solidification of 
their membership amongst the chaos of 
conference realignment in NCAA Division 
I athletics at the time. However, fitting of 
the realignment era, Boise State’s MWC 

football membership appeared to be short 
lived, as they signed a memorandum of 
understanding (MOU) with the Big East 
Conference to be added as a “football only 
member” just one year after joining the 
MWC. In true realignment era fashion, 
prior to the MOU becoming effective, 
Boise State reneged on its MOU with the 
Big East Conference, following the exodus 
of eleven of its fourteen members, which 
consequentially resulted in the loss of its 
automatic qualification bid to the Bowl 
Championship Series (BCS). Subsequent 
to these dealings, Boise State and the 
MWC agreed to renew their membership 
agreement under a new set of terms and 
conditions explicitly outlined in a Re-
Entry Agreement executed on December 
31st, 2012.

re-entry agreement

Following Boise State’s near departure 
from the MWC, a Re-Entry Agreement 
was negotiated between both parties to 
entice Boise State to remain in the MWC. 
Understanding the popularity, success, 
and revenue generating capabilities of 
Boise State’s football program, the MWC 
was willing to provide certain incentives 
to Boise State in order to secure their 
continued presence in the conference. 
Specifically, Boise State was given increased 
control over television rights for its home 
football games and a larger television 
revenue split than all other institutions 
within the conference. Portions of those 
elements of the Re-Entry Agreement are 
outlined as such:

Television Rights.:  The MWC will 
ensure that the Boise State home football 
games are sold as a separate package. Boise 
State and MWC must mutually agree to 
whom such Boise State home football game 
rights are licensed and to the material terms 

of such license...Material terms include, 
but are not limited to, monetary terms, 
time/duration of the license, cancellation 
terms, network upon which the games 
are broadcast, time and dates of perfor-
mance (games), and other terms relevant 
to payment and performance (Boise State 
v. Mountain West, 2020).

National Exposure Bonus System: In 
return for the grant of television rights in 
paragraph 3 above, the MWC will adopt 
policies or bylaws that provide additional 
payments to conference members when 
they participate in regular season football 
games broadcast nationally as provide for 
in this paragraph. A national broadcast 
will be where a football game is aired on 
one of the following networks (or their 
successor as long as they network is in over 
90,000,000 homes in the United States) 
ESPN, ESPN2, ABC network “Over the 
Air,” NBC network “Over the Air,” CBS 
network “Over the Air,” or Fox network 
“Over the Air.” If a conference member 
plays in a regular season game on a na-
tional broadcast as defined herein, then 
any MWC team participating in such 
game will receive a bonus of $300,000 
from the MWC. Further, if such national 
broadcast is on a Saturday, the MWC will 
provide an additional bonus payment of 
$200,000. Multiple appearances on a 
national broadcast are cumulative (Boise 
State v. Mountain West, 2020).

After four years of applying the bonus 
system within the MWC, it was deter-
mined that the uneven nature of the bonus 
payouts made it difficult for the confer-
ence to properly budget from year-to-year. 
Therefore, an amendment to the Re-Entry 
Agreement was executed on November 30, 
2016. This amendment stipulated that 

Boise State Files Complaint Against the Mountain West 
Conference Over New Television Deal
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Boise State Files Complaint Against Conference Over New TV Deal
Continued From Page 5

Boise State would receive additional annual 
revenue in the amount of $1.8 million 
dollars from the MWC television rights 
contract in place of the previous national 
exposure bonus structure. This additional 
payment was only designated for Boise 
State. The rest of the television revenue 
was evenly split between all institutions 
within the MWC (including Boise State, 
but excluding the University of Hawaii). It 
should be noted that the television rights 
portion of the Re-Entry Agreement was 
unchanged within the new amendment. 
In addition, the Re-Entry Agreement, 
including its amended version, does not 
contain language regarding the timing of 
terminating the agreement, nor does it 
specify an expiration date.

neW mWC teLevisiOn rights 
deaL

With the CBS/ESPN television rights 
agreement expiring at the conclusion of 
the 2019-20 football season, the MWC 
began negotiations with potential suitors 
for a new television deal in the Spring of 
2019. Following negotiations, a new televi-
sion deal with CBS and Fox was proposed 
to MWC membership that would more 
than double the payout to member institu-
tions compared to their previous television 
rights deal. Provided the same payout and 
bonus structure remained in place, Boise 
State would receive over $5 million dollars 
annually from the new deal.

In December 2019, following the ne-
gotiation process, the Commissioner of 
the MWC, Craig Thompson, shared with 
Boise State’s Athletic Director, Curt Apsey, 
and its President, Dr. Marlene Tromp, 
that the increased revenue from the new 
television deal was due in large part to the 
significant interest in televising Boise State 
football games. Dr. Tromp made it a point 
to discuss Boise State’s financial expecta-

tions with Commissioner Thompson dur-
ing this meeting. Specifically, she made it 
known that her expectation was that Boise 
State’s $1.8 million annual bonus would 
be proportionately increased based upon 
the overall increase in television revenue 
distributed to conference schools. Based on 
their meeting, Boise State also anticipated 
that MWC would support their expecta-
tions in the upcoming MWC Board of 
Directors meeting of not only maintaining 
their $1.8 million annual bonus, but to 
increase it a proportionate amount.

In contrast, during the December 2019 
Board of Directors meeting, the MWC 
did not provide an option for its members 
to support the notion that Boise State 
would receive an increased portion of its 
$1.8 million bonus. Instead, the Board 
of Directors were provided eight differ-
ent options to approve the new television 
deal, and none of those options included 
increasing Boise State’s annual bonus. In 
fact, each of the options included a clause 
to phase out the $1.8 million annual bonus 
Boise State had been receiving. Ultimately, 
the Board of Directors voted on two key 
matters regarding the new television deal. 
One, to vote on whether or not to accept 
the proposed CBS/Fox deal. Two, to 
vote whether or not to continue paying 
Boise State’s $1.8 million annual bonus 
for another six years (upon expiration of 
the new television deal). Both measures 
were ultimately approved by the Board of 
Directors of the MWC. Conversely, Boise 
State opposed both measures.

COunt i — BreaCh Of COntraCt

Boise State claims that the MWC violated 
the terms of their Re-Entry Agreement 
and the subsequent Re-Entry Agreement 
Amendment by entering into a new tele-
vision rights agreement without receiving 
its fully informed consent to the mate-

rial terms of the contract. The Re-Entry 
Agreement stipulates that MWC and 
Boise State must mutually agree upon the 
terms regarding to whom and the mate-
rial terms of licensing its televised home 
football games.

In addition, since the Re-Entry Agree-
ment as amended by the Re-Entry Agree-
ment does not specify a termination date, 
the actions by the MWC to terminate 
Boise State’s $1.8 million annual bonus 
in six years without Boise State’s consent 
also materially breaches their contract.

COunt ii — BreaCh Of the 
impLied COvenant Of gOOd faith 
and fair deaLing

Boise State claims that the MWC did not 
conduct an honest, fair, and good faith 
dealing with respect to the provisions 
set forth in the Re-Entry Agreement as 
amended by the Re-Entry Agreement 
Amendment. Boise State believes the 
MWC violated, nullified and significantly 
impaired Boise State’s ability to justly 
execute the contract between both parties.

COunt iii — deCLaratOry 
Judgment

Boise State claims that their right to 
consent to the material terms of the new 
television agreement between the MWC 
and CBS/Fox and to continue their receipt 
of a $1.8 million annual bonus is explicitly 
provided within the Re-Entry Agreement 
as amended by the Re-Entry Agreement 
Amendment. As such, a judicable dis-
agreement has occurred between both 
parties based upon their rights and obli-
gations within the Re-Entry Agreement 
as amended by the Re-Entry Agreement 
Amendment.

One potential reason/justification for 
the MWC wanting to change the compen-

http://www.hackneypublications.com/
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By Leticia Valencia

Excellent coaches can typically be found 
at the collegiate level because they exude 
enthusiasm, support, respect, and patience 
toward their players. If a college coach is 
terminated from their position, the main 
reason should be because the qualities 
that embody an excellent coach are no 
longer present.

Two volleyball coaches at the University 
of Delaware (“UD”) had hoped to prove 
that they were fired in violation of federal 
discrimination laws, not because those 
aforementioned qualities went missing.

A federal judge found otherwise, grant-
ing summary judgment to UD.

Bonnie J. Kenny was the head coach 
of the UD’s women’s volleyball team. 
Her wife, Cindy Gregory, was the team’s 
associate head coach. Both women were 
in their fifties when UD fired them in the 
middle of their volleyball season (Gregory 
v. Univ. of Del., U. S. D. C. D. Del. No. 
1:17-cv-01156-RGA, D.I. 11-8-19, 2019 
U.S. Dist. LEXIS 194334  at 1). The 
coaches subsequently sued the University 
of Delaware, Chrissi Rawak, and Thomas 
LaPenta on August 17, 2017 (Id. at 1). 
The plaintiffs alleged that they were fired 
by UD due to their sexual orientation and 
for age discrimination as UD replaced both 
coaches with women in their thirties (Id. at 
3). The plaintiffs sued the defendants in 
the United States District Court for the 
District of Delaware.

Plaintiff Kenny had initially indepen-
dently sued UD alleging that her termina-
tion was based on age discrimination, sexu-
al orientation, and her marital status Kenny 
v. Univ. of Del., No. 1:17-cv-01157-RGA, 
2018 U.S. Dist. LEXIS 28470 (D. Del. 
Feb. 22, 2018). The two cases were con-
solidated. The court decided to grant the 

defendants’ Motion to Dismiss Count 1 
and 2 of the complaint which were based 
on violation of the due process clause. 
However, the court denied defendants’ 
Motion to Dismiss Count 3 and 4, both 
on age discrimination under  Violation 
of the Age Discrimination in Employment 
Act (“ADEA”) and the Delaware Discrimi-
nation in Employment Act (“DDEA”) and 
Violation of the Equal Protection Clause 
(Id. at 2).

BaCkgrOund

Head coach Kenny and her wife were 
hired by UD in 2002 (Id.). The couple 
had begun dating years prior to their ap-
pointment to the women’s volleyball team 
at UD. They married under

Delaware’s same sex-marriage law in 
2013 (Id.). Although they did not make 
their union public, the couple did not 
hide their relationship and assumed people 
knew they were married. The women’s 
volleyball team enjoyed years of success 
under Kenny and Gregory. However, their 
performance began deteriorating in 2013 
(Id. at 3).

Eric Ziady was the athletic director at 
UD in 2014 (Id.). Following an anony-
mous complaint from a student, Ziady 
barred Gregory from one-on-one meetings 
with students. The complaint alleged that 
Gregory inappropriately hugged and kissed 
her players, which made her unapproach-
able. UD hired Chrissi Rawak as athletic 
director in 2016. Rawak was subsequently 
made aware of the complaint against 
Kenny (Id.).

Rawak attended three volleyball games 
in September 2016 and watched a few 
other games online (Id. at 4). Rawak no-
ticed that Kenny “yelled” at players in an 
aggressive tone. She additionally noticed 
that the players looked “distraught defeat-

ed, uncomfortable, and devalued” (Id.). 
Moreover, Rawak received a complaint 
alleging that Kenny bullied players. Parents 
also complained that Kenny shoved their 
daughter and belittled her during their 
one-on-one meetings (Id.). The coaches 
defended this claim by stating that the 
players were simply upset because they 
did not get enough playing time during 
their games (Id.).

Rawak then met separately with both 
coaches and informed them of the allega-
tions against them. She gave the coaches 
the option of resigning or be subjected to 
a UD investigation. They chose the lat-
ter. In her investigation through a survey, 
Rawak discovered that 10 out of 13 play-
ers “sometimes” or “often” experienced 
mental abuse by the coaches (Id. at 4). 
Both coaches were both subsequently 
fired “without cause” (Id.).

LegaL anaLysis

The legal analysis section of the opinion is a 
fairly short four pages. Defendants moved 
for summary judgment on the allegations 
of unlawful termination based on age dis-
crimination and sexual orientation (Id. at 
6). Summary judgment is granted when the 
moving party, the defendants here, show 
that there is no genuine dispute as to any 
material fact and the movant is entitled 
to judgment as a matter of law (Id.). The 
moving party has the initial burden of 
proving that there is no material fact that 
should be disputed. Material facts are those 
that can affect the outcome of the case if 
found to be true by the factfinder (Id.). 
When there is no such material fact, the 
court can find judgment for the moving 
party. The burden then shifts to the non-
moving party, the plaintiffs here, to show 
that there is a genuine issue that should 

Federal Judge Grants Summary Judgment to University of 
Delaware in Case Involving Coaches’ Claim of Discrimination
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Oregon State University (OSU) has sued 
its former athletic director, Todd Stans-
bury, for breach of contract.

Specifically, OSU alleged in Benton 
County Circuit Court that when Stansbury 
signed a five-year contract with the univer-
sity in June 2015, he was obligated to pay 
back OSU his base salary for the remaining 
years of the contract if he left the univer-
sity to be AD at another school. In 2016, 
Stansbury became AD at Georgia Tech.

Upon his departure, he owed OSU 
$2,107,778, according to the complaint.

Accounting for the buyout, Georgia 
Tech reportedly gave its new AD a $1.1 
million loan from the athletic association to 
help cover his obligations. The loan would 
be forgiven if Stansbury stayed through his 
five-year term. Stansbury’s starting salary, 
reportedly, was also generous at $900,000, 
an 80 percent raise from his Oregon State 
salary and $200,000 more than his prede-
cessor at Georgia Tech.

Stansbury allegedly paid approximately 
$600,000 on the loan before the payments 
stopped last July, leaving a balance of 
$1,513,262.97, which includes the origi-

nal amount owed plus interest, according 
to the university.

“As a state university, we feel it is 
important to conclude the contractual 
obligations Oregon State University and 
Todd Stansbury agreed to,” OSU spokes-
man Steve Clark said in a statement. l

OSU is being represented by Miller 
Nash Graham & Dunn LLP.

The university cited section 12.A of 
Stansbury’s contract, which states, “the 
promise to work for the University for 
the entire term of this agreement is the 
essence of this agreement...” l

Federal Judge Grants Summary Judgment to U of Delaware
Continued From Page 7

be tried (Id. at 7). The court determines 
the absence or existence of a material fact 
by viewing the evidence in the light most 
favorable to the non-moving party (Id.).

The court used the McDonnell Doug-
las framework to assess the employment 
discrimination claim, McDonnell Douglas 
Corp. v. Green, 411 U.S. 792, 93 S. Ct. 
1817, 36 L. Ed. 2d 668 (1973),  This test 
is used to analyze age discrimination claims 
under the ADEA and age discrimination 
claims under the state DDEA (Id.). To 
establish a prima facie case of age discrimi-
nation, a plaintiff must show that she is a 
member of a protected class, that she was 
qualified for the position, that she suffered 
an adverse employment action, and that 
an inference can be raised of intentional 
discrimination (Id. at 8).

Kenny and Gregory were able to 
establish a prima facie case on their age 
discrimination claim because they were at 
least 40 years old and members of the pro-
tected class (Id. at 9). Moreover, they were 
both replaced with coaches substantially 
younger than them. This was enough to 
raise the inference of age discrimination. 

Defendants, however, argued that Rawak 
was not aware of the age of the new coaches 
upon hiring them. She asserted that the 
reason Kenny and Gregory were termi-
nated was based on their unprofessional 
and hostile behavior towards their players, 
the parent’s complaint, and the survey that 
reported mental abuse. (Id.) However, 
the plaintiffs argued that defendants gave 
multiple and inconsistent reasons for firing 
them, but the court conceded that defen-
dants were able to rebut plaintiff’s prima 
facie case of age discrimination (Id. at 3). 
That Rawak had multiple reasons for fir-
ing them was typical for employers (Id.) 
Nothing in plaintiffs’ arguments showed 
pretext for termination, the court found. 
All evidence that defendants presented 
pointed to legitimate reasons for firing 
the employees. Plaintiffs could not avoid 
summary judgment by insisting that the 
evidence presented by defendants was 
false (Id. at 5).

Plaintiffs also argued that they were 
discriminated against due to their sexual 
orientation, which deprived them of their 
Fourteen Amendment rights to equal 

protection (Id. at 7). The court also ap-
plied the McDonnell Douglas analysis and 
determined that although plaintiffs had 
established a prima facie case of discrimi-
nation based on sexual orientation, it was 
unnecessary for the court to delve into the 
analysis as the plaintiffs did not show that 
defendant’s rationale was pretextual (Id. at 
7). Moreover, the reasons defendants gave 
for Kenny and Gregory’s termination were 
coherent and not contradictory, implau-
sible, inconsistent or incoherent (Id.) and 
that UD “proffered legitimate reasons for 
its action” (Id.). A rational factfinder would 
have no reason to conclude Defendants’ 
justifications are pretext for sexual orienta-
tion discrimination” (Id. at 8).

COnCLusiOn

UD’s athletic director ultimately did what 
she believed was right for her student-ath-
letes by terminating Kenny and Gregory. 
Mental abuse should not be tolerated in a 
collegiate environment and much less by 
a mentor. UD’s priority should be their 
students and to promote a safe athletic 
environment, which the court noted by 
agreeing with the defendants in this case. l

OSU Sues Former Athletic Director Over Buyout Clause
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See AN ANALYSIS on Page 12

By Tyler S. Woods, J.D. Candidate, 
Sandra Day O’Connor College of Law

In Brown v. Entm’t Merchants Ass’n, the 
Supreme Court confirmed that video 
games——like books, plays, and mov-
ies——are works of art that enjoy First 
Amendment protection. 564 U.S. 786, 
790 (2011). But this protection is not 
without limit. Although video games 
enjoy the freedom of expression, this 
expression cannot unjustly infringe upon 
an individual’s right of publicity. Accord-
ingly, when a plaintiff alleges a video game 
violates their right of publicity, courts will 
conduct a balancing test to determine 
whether the individual’s right of publicity 
outweighs the artistic value of the speech. 
This balancing analysis, adopted by most 
jurisdictions, is known as the transforma-
tive use test.

the transfOrmative use test as 
an affirmative defense

As a general rule, to succeed on a right of 
publicity claim, a plaintiff must prove: (1) 
the defendant used the plaintiff’s identity; 
(2) the defendant appropriated plaintiff’s 
name or likeness to defendant’s advantage, 
commercially or otherwise; (3) lack of 
consent; and (4) resulting injury. Down-
ing v. Abercrombie & Fitch, 265 F.3d 994, 
1001 (9th Cir. 2001).

In Comedy III Prods., Inc. v. Gary Sad-
erup, Inc., the California Supreme Court 
annunciated the transformative use test as 
an affirmative defense to a right of publicity 
claim. 21 P.3d 797 (Cal. 2001). The test 
inquires “whether a product containing a 
celebrity’s likeness is so transformed that it 
has become primarily the defendant’s own 
expression rather than the celebrity’s like-
ness.” Id. at 809. In other words, to qualify 
for legal protection, “an artist depicting a 
celebrity must contribute something more 

than a merely trivial variation, but create 
something recognizably his own.” Id. at 
810—11.

the transfOrmative use test 
appLied

Video game developers have faced several 
right of publicity claims by former athletes 
and asserted the transformative use test as 
an affirmative defense. Provided are two 
such cases: the first case being the most 
well-known, the second case being the 
most recent.

In  Keller v. Elecs. Arts, Inc., Samuel 
Keller, the former starting quarterback 
for Arizona State University, sued Elec-
tronic Arts (“EA”) for using his image 
and likeness in EA’s video game series, 
NCAA Football, without consent. No. 
C 09-1967 CW, 2010 WL 530108, at 
*5 (N.D. Cal. Feb. 8, 2010). The college 
football video game featured virtual play-
ers that physically resembled real college 
football players, listed the same jersey 
numbers as real college football players, 
and even included player biographies that 
displayed the same hometowns as real col-
lege football players. Id at *1. EA asserted 
transformative use as a defense to the right 
of publicity claim because the video game 
was an artistic expression that neither listed 
real player names nor depicted real college 
football exhibitions. Id. at*3—4.However, 
the court held EA’s use was not sufficiently 
transformative, and thus Keller prevailed 
on his right of publicity claim.  Id.  at 
*4. The court reasoned the use was not 
transformative because the virtual player 
and Keller shared many characteristics, 
including the same height, weight, jersey 
number, and hometown. Furthermore, the 
court reasoned the virtual player depicted 
Keller in the same form: they were both 
starting quarterbacks for the same football 

team. See also Hart v. Elec. Arts, Inc., 717 
F.3d 141, 170 (3d Cir. 2013) (holding that 
EA’s NCAA Football use of former Rutgers’ 
quarterback Ryan Hart’s virtual image was 
also not sufficiently transformative).

In Hamilton v. Speight, a former pro-
fessional football player and wrestler, 
Lenwood Hamilton, sued several video 
game developers for using his image and 
likeness in creating the virtual character 
Augustus Cole for the Gears of War video 
game series. No. 2:17-CV-00169-AB, 
2019 WL 4697485, at *1 (E.D. Pa. Sept. 
26, 2019). Gears of War is a third-person 
shooter tracking a fictional military squad 
at war on a foreign planet against a race 
of exotic reptilian humanoids. Id. at *2. 
The Cole video game character is a mem-
ber of the fictional military squad, and 
Cole’s physical characteristics and voice 
are similar to Hamilton’s. Id. In Gears of 
War 3, the player can change the Cole 
character’s outfit to either resemble Ham-
ilton’s professional wrestling costume or a 
football player. Id. at *3. Nonetheless, the 
court held that the transformative use test 
was satisfied, and thus Hamilton’s right 
of publicity claim was dismissed.  Id. at 
*9. The court first reasoned the use was 
transformative because Cole’s name, back-
ground, and violent persona are distinct 
from Hamilton’s. Id. at *6. Second, the 
court reasoned the use was transformative 
because the context in which the Cole 
character appeared was dissimilar from 
Hamilton’s, for unlike Hamilton who 
wrestled and played football, Cole engaged 
in “fantastical violence against cartoonish 
reptilian humanoids on a fictional planet 
in a fictional war.” Id. at *7.

aLternative tests

There are at least two alternatives to the 

Athletes & Video Games:  
An Analysis of the Transformative Use Test

http://www.hackneypublications.com/


February 2020 / 10   

Legal Issues in Collegiate Athletics Copyright © 2020 Hackney Publications (hackneypublications.com)

By Leah Brundidge

A federal judge from the Western District 
of North Carolina has dismissed a dis-
crimination lawsuit brought by an associate 
athletic director against North Carolina 
State University (NC State).

Jermaine Holmes, the former Associate 
Athletics Director of Academics/Director 
of Academic Support Program for Student-
Athletes at NC State, sued the institution 
in 2018, alleging that he was the victim of 
discrimination, harassment, and wrongful 
termination.

The controversy actually began five 
years ago when Holmes performed an 
initial analysis of the athletic department 
to review its current position and future 
goals, and from this analysis found that 
the NC State athletic department was 
potentially in non-compliance with uni-
versity and federal best practices and labor 
laws. Holmes subsequently reported his 
concerns to the university’s Department 
of Human Resources.

The university fired Holmes from 
his position within the athletic department 
in April 2015.

In Holmes’ 2018 compliant, Holmes 
claimed his firing was not based on his 
performance. Instead, he alleged he was 
a victim of racial discrimination, harass-
ment, a hostile work environment, unfair 
and unequal treatment, public frustrations, 
verbal reprimands, retaliation, and dispa-
rate discipline. The complaint also noted 
that Holmes was eventually replaced by a 
white female.

Among the defendants were Carrie 
Doyle and Michael Mullen, his former 
coworkers, and NC State.

It is important to note that in 2015 
Holmes originally filed a complaint against 
NC State with the Equal Employment 
Opportunity Commission (EEOC) 
(Wiseman, 2018). The EEOC is a fed-

eral agency that prohibits discrimination 
within the workplace by enforcing relevant 
laws (Doyle, 2019). Representatives from 
the University were confident that univer-
sity officials did not mishandle Holmes’ 
employment. The EEOC complaint was 
dismissed in 2016. 

LegaL COmpLaint

Holmes’ complaint highlighted potential 
violations of Section 1981 of the Civil 
Rights Act, retaliation for exercise of the 
First Amendment, and a lack of equal 
protection pursuant to the 14th Amend-
ment. Essentially, as an African American 
male, Holmes believed that he received 
substandard treatment in comparison to 
his white counterparts. The complaint 
also alleged negligent actions from NC 
State and its employees. Holmes asked 
for $75,000.00 for incurred and sustained 
damages and losses due to First Amend-
ment violations, $25,000.000 for “past and 
future loss of earnings and benefits, and 
past and future mental and emotional dis-
tress, great worry, anxiety, and depression,” 
and actual, consequential, compensatory, 
and punitive damages.  

mOtiOn tO dismiss

In response to a motion to dismiss from 
the defendants, the court examined the 
legal and factual suitability of Holmes’ 
claims. Essentially, the court had to deter-
mine whether the plaintiff’s claims were 
plausible. It is important to note that to 
ensure an actual dismissal of a claim, the 
court was required to reject any “unwar-
ranted inferences, unreasonable conclu-
sions, or arguments” made by the plaintiff. 
Ultimately, it was the responsibility of 
Holmes and his legal team to ensure that 
his allegations were indeed plausible, rather 
than merely a possibility.  

To approve a motion to dismiss a case, 
the following must happen: (a) the court 

must consider the state-law claims made by 
the plaintiff, (b) the parties must agree that 
the respective state law applies, (c) the court 
must predict the ruling and consider the 
opinions of the respective state’s Supreme 
Court on any other state-law disputes. In 
the case of a lack of governing opinions 
from the court, the practices of other states 
may be considered.  

finaL deCisiOn 
The court granted the defendants’ motions 
to dismiss Holmes’ complaint. Ultimately, 
nothing within the plaintiff’s complaint 
suggested that he intended to sue the 
defendants in their individual capacities. 
More specifically, Holmes’ claims did not 
allege that he planned to sue Mullen and 
Doyle, and he failed to plausibly assert 
any claim against the University of North 
Carolina (the guardian system of NC 
State). Therefore, the court dismissed the 
plaintiff’s claims against the defendants.
The court also dismissed Holmes’ claims 
of disparate investigation, disparate 
discipline, and retaliation. Mullen and 
Doyle were exempted from “freestand-
ing” claims in their official capacities. In 
addition to this exemption, the case cited 
former precedent, which explains that a 
claim against a state official is essentially a 
claim against the official’s respective office 
when the claim is against the particular 
official in their official capacity. Since NC 
State is considered an “alter ego” of the 
state of North Carolina and Doyle and 
Mullen are employees of the institution, 
they are considered state officials, which 
guaranteed dismissal of Holmes’ retalia-
tion allegation. The court dismissed the 
plaintiff’s Fourteenth Amendment claims 
for similar reasons.

Fundamentally, the individual defen-
dants received immunity from most of the 
plaintiff’s claims because they were state 
officials acting in an official capacity. l

Court Rules Against Former NC State Associate AD 
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In a landmark moment, Vanderbilt Uni-
versity Interim Chancellor and Provost 
Susan R. Wente announced this week that 
Candice Storey Lee, a former standout 
student-athlete and three-time graduate 
of the university, has been named interim 
vice chancellor for athletics and university 
affairs and interim athletic director.

Lee succeeds Malcolm Turner. The 
university accepted Turner’s resignation as 
vice chancellor for athletics and university 
affairs and athletic director.

“Candice is a trailblazer. Her unpar-
alleled work ethic, energy and vision, 
and steadfast commitment to the Com-
modore family, will only build on our 
momentum,” Wente said.

Lee is Vanderbilt’s first female athletic 
director and the first African American 
woman to head an SEC athletics program. 
Lee has served as an integral leader at the 
university and in Athletics for almost 20 
years, most recently serving as deputy 
director of the program, a role she was 
appointed to in 2016.

As one of her first steps as interim 
athletic director, Lee is assembling a 
working group comprising members of 

the Vanderbilt Athletics leadership team 
and coaching staff to provide input and 
to assist with next steps. Lee and the 
working group will collaborate directly 
with the interim chancellor and provost 
and the entire university leadership team 
on the launch and implementation of the 
Strategic Plan for Athletics in a holistic 
effort to support the university’s vision 
for the Vanderbilt Way.

Lee has been a key driver of the de-
velopment of the Vanderbilt Strategic 
Plan for Athletics, which will outline 

Longtime Commodore, Candice Storey Lee, to Lead Vanderbilt 
Athletics as First Female Athletic Director

Candice Storey Lee

John O. Spengler, JD, PhD, of Texas 
A&M University, has been named to the 
2020-2021 President’s Council on Sports, 
Fitness & Nutrition Science Board. A 
former sports law professor and a member 
of the Sports and Recreation Law As-
sociation, Dr. Spengler joins a group of 
academic and medical experts, who “will 
provide the Council with a solid scientific 
foundation in youth sports research.”

The Science Board is a subcommittee 
of the President’s Council on Sports, 
Fitness & Nutrition.

Dr. Spengler currently serves as profes-
sor and head of the Department of Health 
Promotion and Community Health 
Services. Spengler’s research centers on 
policy issues around sport and recreation 
safety, obesity prevention, physical activ-
ity policy, and structural environmental 
factors (social and physical) that influence 
health. His work at the intersection of 
health, sport and physical activity has 
resulted in numerous grant funded proj-
ects, over 80 professional publications, 
two book chapters and four textbooks.

Texas A&M Sports Law Prof. Named to President’s Council

the university’s vision to develop the best 
student-athlete experience in college ath-
letics. The plan, expected to be announced 
in the coming weeks, will take a holistic 
and integrated approach to improving 
the student-athlete experience.

“We’re examining everything we do 
to support our student-athletes, from 
improving the fan experience and our 
facilities, to upping our game on fund-
raising, to developing new partnerships,” 
Lee said. “The plan will establish the 
conditions that our student-athletes need, 
today and in the future, to compete and 
win at the highest levels.”

Along with her roles as associate vice 
chancellor and deputy athletic director, 
Lee has served as the department’s senior 
woman administrator since 2004.

As a captain and four-year letter winner 
for Vanderbilt’s women’s basketball team, 
Lee graduated with a bachelor of science 
degree in human and organizational 
development in 2000. She also received 
her master’s degree in counseling from 
Vanderbilt in 2002, and in 2012, Lee 
earned her doctorate from Vanderbilt 
in higher education administration. l
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Boise State Files Complaint Against Conference
Continued From Page 6

sation terms for Boise State is that Boise 
State’s football performance has taken a dip 
in recent years. While the school remains 
one of the best teams in the conference year 
to year, their last major bowl appearance 
was in 2014, and from 2014-2019, the 
school has had only one top 20 ranking, 
finishing two of those seasons unranked. In 
contrast, the six years prior to 2014, Boise 
State enjoyed four top-10 finishes and a 
victory in the prestigious Fiesta Bowl. l

Eric G. Kramer is an Associate Director 
of Athletics for Compliance and Sport 

Administration at Missouri Western 
State University and PhD student at 
Troy University specializing in research 
related to sport law and risk manage-
ment in sport and recreation.

Michael S. Carroll is an Associate 
Professor of Sport Management at 
Troy University specializing in re-
search related to sport law and risk 
management in sport and recreation. 
He has published over 30 articles and 
delivered over 50 presentations at 
professional conferences. He lives in 
Orlando, FL.

Basketball Player  
Sues After Ban 
Continued From Page 2

student matters, and implemented on a 
case by case basis.

“When a student is emergency banned 
from campus, they do have an appeal 
under the Student Grievance Procedure, 
section 4.3, by meeting with the Dean of 
Students. An emergency ban is not a final 
sanction for a violation of the student code 
of conduct. If, after an Office of Equal Op-
portunity investigation, it is determined 
that the evidence showed it was more 
likely than not that the student’s actions 
violated UNM policy and the student code 
of conduct, then the student may face a 
conduct sanction and would be entitled to 
due process under policy 2740.” l

An Analysis of the Transformative Use Test
Continued From Page 9

transformative use test: (1) the predomi-
nant use test; and (2) the Roger’s test.

First, the predominate use test “weighs 
whether the predominate use of the 
identity is for commercial exploitation or 
whether the predominate use is to make 
an expressive comment.”  Doe v. TCI 
Cablevision, 110 S.W.3d 363, 374 (Mo. 
2003). In  Doe, the courtheld that the 
comic book series, Spawn, violated pro-
fessional hockey player Tony Twist’s right 
of publicity by naming the comic book 
villain after Twist. Id. The court applied 
the predominant use test and reasoned that 
using the hockey player’s name and likeness 
was “predominantly a ploy to sell comic 
books and related products rather than an 
artistic or literary expression, and under 
these circumstances, free speech must give 
way to the right of publicity.” Id.

Advocates of the predominate use test 
argue the transformative test unjustly 
operates to “preclude a cause of action 
whenever the use of the name and identity 
is in any way expressive, regardless of its 
commercial exploitation.”  Id.  However, 
advocates of the transformative use test ar-

gue the predominate use test “is subjective 
at best, arbitrary at worst, and in either case 
calls upon judges to act as both impartial 
jurists and discerning art critics.”  Hart, 
717 F.3d at 154.

Second, the Roger’s test, which 
originated from trademark law, considers 
whether celebrities’ names are used in the 
title of a work absent connection to the 
work or consent from the celebrity. Rogers 
v. Grimaldi, 875 F.2d 994, 1004—05 (2d 
Cir. 1989). In Rogers, the court held that 
even though the title was inspired by the 
famous couple, Ginger Rogers and Fred 
Astaire, the use of “Ginger and Fred” as 
a movie title did not violate Rogers’ right 
of publicity. Id. The court reasoned that 
under the Roger’s test, the title “Ginger and 
Fred” is “clearly related to the content of 
the movie and is not a disguised advertise-
ment for the sale of goods or services or a 
collateral commercial product.” Id.

Advocates of the Roger’s test argue 
the test is fair because it intuitively bars 
“minimally relevant use of a celebrity’s 
name in the title of an artistic work 
where the title does not explicitly denote 

authorship, sponsorship, or endorsement 
by the celebrity or explicitly mislead as to 
content.” Id. at 1005. However, propo-
nents of the transformative use test argue 
the Roger’s test is inadequate because the 
Roger’s test was designed for trademark 
cases and the right of publicity is broader 
and more complex than trademark rights; 
accordingly, right of publicity cases require 
a more nuanced test like the transformative 
use test. Hart, 717 F.3d at 158.

COnCLusiOn

The transformative use test is utilized by a 
majority of jurisdictions and focuses on the 
artist’s unique expression as it relates to their 
work of art. As applied to athletes and video 
games, the more a video game removes the 
athlete from the setting they professionally 
compete or competed in, the more likely 
the video game developer will succeed in 
defending against a right of publicity claim. 
While there are alternatives to the transfor-
mative use test, the transformative use test 
is likely the most objective and nuanced 
test observed by courts today. l
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By Gregg Clifton, of Jackson Lewis

While NCAA President Mark Emmert 
addressed the attendees at the NCAA 
Convention in Anaheim, California, 
he acknowledged the issues currently 
facing the NCAA with regard to name, 
image and likeness compensation rights 
for student-athletes.

“Twenty-twenty can’t be a year of 
business as usual,” he said. “We’ve got 
to double down on the opportunities 
that we provide to our students.” Em-
mert acknowledged the potential need 
for solutions to come from outside the 
NCAA. “… (I)n some case, we need help 
from Congress…, but this is our job and 
we got to be clear about it. This is ours 
to improve and make better.”

While some had anticipated that the 
NCAA’s annual convention would lead 
to the announcement of a proposed 
solution to the name, image and likeness 
issue, the NCAA remained steadfast that 
the short term goal for the association is 
to be able to forward recommendations 
to the NCAA’s Board of Governors in 
April that can be a basis for potential 
legislation to be considered and voted 
upon by next January.

Gene Smith, co-chairman of the 
NCAA working group established to 
study the name, likeness and image is-
sue, commented:

“Everyone’s still talking, nothing’s 
been thrown out. Right now, everything’s 
on the table.”

Dr. M. Grace Calhoun, University of 
Pennsylvania athletic director and the 
chairwoman of the NCAA’s Division I 
Council, said small groups of athletic 
administrators are examining potential 
areas where athletes could earn money 
and that there is “consensus” to allow 

student-athletes to profit from their 
name, image and likeness in a “work 
product” situation. She suggested that 
this could cover things such as starting 
a small business, earning money for 
writing a book or charging for lessons 
in their sport. However, she cautioned, 
“we’re dealing with student-athletes, and 
when you look at the principles we’ve 
established, we won’t cross that line from 
them being students and turning into 
employees.”

As the NCAA asserts that it needs ad-
ditional time to address this issue, new 
states continue to join the more than two 
dozen states and introduce legislation 
while others proceed with the process 
of formerly advancing bills into law.

In Michigan, House Bill No. 5217, 
originally introduced in November, has 
now passed the Michigan House Over-
sight Committee and continues onto the 
Ways and Means Committee for further 
consideration toward becoming law. The 
bill, similar to the California law, would 
protect the rights of student-athletes to 
enter into endorsement agreements for 
their name, image and likeness without 
risking their status as collegiate athletes.

In addition, the bill contains specific 
language addressing a concern regarding 
the potential use of name, image and 
likeness rights by colleges as a recruiting 
tool to attract student-athletes.

The bill would specifically prevent 
colleges and universities from provid-
ing a prospective student-athlete “who 
will attend a postsecondary educational 
institution” with compensation for their 
name, image or likeness.

Unlike other pending state legislation 
will delayed effective dates, the Michigan 
bill would become effective July 1, 2020.

More States Opt to Use Legislation as Solution for Name, 
Image and Likeness Rights

While the proposed legislation moves 
forward in Michigan, Arizona legislators 
have just introduced legislation at the 
beginning of 2020 legislative session to 
amend existing law to address college 
athletics. Arizona House Bill 2143, 
introduced by Representative Anthony 
Kern, provides name, image and likeness 
rights authorizing student-athletes to re-
ceive compensation similar to most other 
states. The proposed amendment would 
also restrict colleges and universities from 
“providing a prospective student-athlete 
with compensation in relation to the 
use of the student-athlete’s name, image 
and likeness.”

Senator Kern commented: “The 
NCAA makes millions of dollars. Uni-
versities make millions of dollars off of 
these student athletes names. Let them 
make some money on name, image and 
likeness.”

Kern further commented on the rea-
son for the August 31, 2021 effective date 
of the proposed legislation, “I don’t want 
to lose Arizona talent, Arizona students 
to California.” l
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