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I
t seems any discussion of the Stark Law and 
the False Claims Act (FCA) is timely given the 
ever-changing legal landscape and newly is-
sued commentary. It is particularly of interest, 
given the media release by the U. S. Depart-
ment of Justice (DOJ) on February 1, 2022, 

which notes that of the $5.6 billion in FCA recoveries 
in 2021, more than $5 billion came from health care 
enforcement.1 In addition, not included in the $5 billion 
total are health care recoveries by individual state Medic-
aid Fraud Control Units. The $5.6 billion recovered in 
2021 is the second largest annual total in FCA history 
and the largest since 2014. Recoveries since 1986, when 

Congress substantially strengthened the FCA, now total 
more than $70 billion.2

It is not surprising that a significant percentage of 
dollars recovered would result from health care enforce-
ment given the sheer number of providers participating 
in government-funded programs. However, this dispar-
ity is startling given the United States spends trillions 
of dollars on defense, yet Department of Defense FCA 
recoveries account for less than 5% of all settlements 
and judgments. This begs the question: Are hospitals 
and health care providers bearing a disproportionate 
burden? Hospitals, pharmaceutical companies, and 
other providers certainly think so. 
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Following DOJ’s most recent release on FCA 
recoveries, the American Hospital Association (AHA) 
expressed growing concerns, pointing to two amicus 
briefs in which the AHA warned the U.S. Supreme 
Court of inordinate FCA enforcement.3 “Hospitals 
face a disproportionate amount of FCA litigation” and 
“questionable and meritless FCA cases divert enormous 
resources away from providers’ core responsibility: 
caring for patients,” according to one brief filed in 2020 
by the AHA.4 A second brief, filed last year averred that 
a Sixth Circuit ruling threatened “almost unbounded 
FCA-related litigation” and was especially alarming 
because “hospitals already suffer from a disproportion-
ate amount of costly, meritless FCA-related litigation.”5

Much of the FCA burden felt by hospitals and providers 
stems from the Stark Law, which is at its core, a conflict-
of-interest Medicare billing statute. Stark Law-related 
enforcement has subjected hospitals and other health 
care providers to monumental judgments and settle-
ment figures. Perhaps no FCA Stark Law case is better 
known than that of Tuomey Hospital in Sumter, SC, 
which faced the largest judgment in an FCA case 
premised on violations of the Stark Law, equaling 
$267 million.6 The lessons from Tuomey continue to 
create significant uncertainty for hospitals today. New 
regulations suggest that regulators disagree with certain 
underpinnings of Tuomey’s holding, although the 
government’s enforcement actions continue to push 
some of the theories underlying the case to their limits. 

This article explores Tuomey as one of the seminal FCA 
Stark Law cases. It provides background on the legal 
landscape, outlines the complicated procedural posture, 
and explores the question of whether the outcome 
is likely to have been different with the regulatory 
landscape and guidance as it now stands. Finally, in light 
of these changes, the article considers whether hospitals 
and providers might have reason to expect a gentler 
enforcement environment going forward.

Stark Law Basics

The Stark Law prohibits a physician from making a 
referral for designated health services (DHS) payable 
by Medicare to an entity with which that physician has a 
financial arrangement.7 It also prohibits that entity from 
presenting a claim for payment to Medicare for DHS 
furnished pursuant to that prohibited referral.8 

Terms used in the Stark Law’s referral and billing 
prohibitions are defined in law or regulation. A financial 
relationship includes not only physician ownership or 
investment interests in an entity but also compensation 
arrangements between entities and physicians, both 
direct and indirect.9 Remuneration that passes directly 
between a referring physician and the entity furnishing 
DHS without any intervening persons or entities results 
in a direct compensation relationship.10 Remuneration 
that passes indirectly between a referring physician 
and entity furnishing DHS, through an intervening 
person or entity, may result in an indirect compensa-
tion relationship, if all other factors of the Stark Law’s 
indirect compensation relationship definition are 
present.11 Once a financial relationship is identified, the 
parties must identify an applicable Stark Law exception 
to protect the physician’s DHS referrals to the entity 
furnishing DHS.

Stark Law exceptions may be generally grouped into 
categories that apply to (1) all financial arrangements, 
(2) investment and ownership interests, and (3) 
compensation arrangements. Parties must meet all 
elements of an applicable exception; anything less than 
full compliance does not protect the arrangement. As 
a strict liability statute, attention to each element of an 
exception is crucial to ensure compliance.

If an arrangement triggers the Stark Law’s referral and 
billing prohibitions, and fails to meet an applicable 
exception, the entity furnishing the DHS is not entitled 
to payment from Medicare.12 Any Medicare payments 
that the entity receives pursuant to those prohibited 
referrals are considered overpayments. Overpayments 
must be reported and repaid within 60 days of identi-
fication.13 Retaining a known overpayment may incur 
civil monetary penalties.14 Additionally, those claims 
presented to the government may form the basis for an 
FCA action.

False Claims Act Basics

The FCA was enacted during the Civil War due to 
defective munitions being sold to the U.S. government; 
however, it saw little enforcement over the ensuing 100 
years, as it had no real teeth. This has changed in the 
modern era. The FCA creates civil liability for persons 
or entities that knowingly present false or fraudulent 
claims to an officer, employee, or agent of the United 
States.15 

The lessons from Tuomey continue to create significant 
uncertainty for hospitals today.
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The 1986 Amendments to the FCA made a number 
of significant changes to enhance enforcement efforts 
and incentivize potential whistleblowers.16 The FCA 
provides a mechanism for a whistleblower, known as 
a relator, to file an action on behalf of the government. 
The 1986 Amendments lowered the burden of proof 
for the relator from “clear and convincing evidence” 
(required in common law and most state fraud cases) 
to merely a “by preponderance of evidence” standard. 
Further, it established liability for deliberate ignorance 
and reckless disregard. The FCA now imposes treble 
damages in addition to civil penalties of approximately 
$11,000 to $23,000 per each separate claim (indexed 
to inflation). The 1986 Amendments also increased 
rewards for relators from a minimum of 15% to a 
maximum of 30% of the recovered money. Finally, the 
defendant is required to pay the fees for the whistle-
blower’s attorney, at their regular rate.

The FCA has been amended two more times after the 
1986 Amendments. In 2009, it was amended to change 
the “intent” requirement to require that the falsity need 
only be material to the claim. Then, in 2010, the Afford-
able Care Act (ACA) placed an affirmative obligation 
on providers to detect and return to the government 
any overpayments erroneously received within the 
later of 60 days after identification or the filing of 
the corresponding cost report. Failure to detect and 
self-disclose in this fashion is now itself considered to be 
an “obligation” under the FCA.17 The ACA also reduced 
the number of defenses available to FCA defendants. In 
some cases, previously, such as FCA liability predicated 
on violation of the Anti-Kickback Statute, the govern-
ment had to show the defendant intended not just the 
conduct but also intended to violate the statute. The 
ACA eliminated any argument that an FCA defendant 
must be shown to have known of the statute that was 
violated.

Much of the FCA activity is driven by whistleblower 
cases. The number of lawsuits filed annually under the 
qui tam provisions of the FCA have grown significantly 
since 1986. FCA recoveries are expected to grow, with 
598 qui tam suits filed this past year alone—an average 
of 11 new cases every week.18

Tuomey Summary

In October 2005, Dr. Michael Drakeford, the head of 
Palmetto Orthopedics, filed an action under the qui tam 
provisions of the FCA alleging that Tuomey Healthcare 
System entered into contracts with referring physicians 
that violated the Stark Law and the FCA. Specifically, 
he alleged that the offending contracts created a Stark 
Law financial relationship, but were outside the protec-
tion of an applicable exception, in part because the 
compensation was not fair market value or commer-
cially reasonable. Dr. Drakeford alleged the excessive 
compensation took into account the volume or value 
of physician referrals to the hospital. The language of 
the contracts as well as the benefits conferred on the 
physicians were not in dispute. As the Fourth Circuit 
stated in its 2015 opinion:

The part-time employment contracts had substantial-
ly similar terms. Each physician was paid an annual 
guaranteed base salary. That salary was adjusted from 
year to year based on the amount the physician col-
lected from all services rendered the previous year. 
The bulk of the physicians’ compensation was earned 
in the form of a productivity bonus, which paid the 
physicians eighty percent of the amount of their 
collections for that year. The physicians were also eli-
gible for an incentive bonus of up to seven percent of 
their earned productivity bonus. In addition, Tuomey 
agreed to pay for the physicians’ medical malpractice 
liability insurance as well as their practice group’s 
share of employment taxes. The physicians were also 
allowed to participate in Tuomey’s health insurance 
plan. Finally, Tuomey agreed to absorb each practice 
group’s billing and collections costs.

Drakeford believed that the proposed contracts 
violated the Stark Law because the physicians 
were being paid in excess of their collections. He 
contended that the compensation package did not 
reflect fair market value, and thus the government 
would view it as an unlawful payment for the doctor’s 
facility-fee-generating referrals.19 

The financial relationships were analyzed as indirect 
compensation relationships because a hospital subsid-
iary employed the physicians. The indirect compensa-
tion relationship definition, and the corresponding 
applicable exception, include requirements relating to 
the volume or value of referrals and fair market value. 

The United States intervened in September 2007 and 
added equitable claims for payment by mistake and 
unjust enrichment. The case was tried before a jury 
in March 2010. The jury found that Tuomey violated 
the Stark Law but that it did not violate the FCA. The 
government then filed a motion for judgment as a mat-
ter of law, or in the alternative, a new trial on the FCA 
claim, and a motion for judgment as a matter of law on 
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the government’s equitable claims for unjust enrich-
ment and payment by mistake of fact. At the hearing 
on these motions, the district court concluded that it 
had erred in excluding excerpts of a Tuomey executive’s 
deposition testimony and thus granted the govern-
ment’s motion for a new trial (2010 New Trial Order). 
As to the motion for judgment on the equitable claims, 
the district court granted the government’s motion and 
entered judgment for the government in an amount of 
$44,888,651 (2010 Equitable Claims Order). 

Tuomey filed, and the district court granted, a motion 
to certify the 2010 New Trial Order for interlocutory 
appeal. Tuomey then filed a petition with the Fourth 
Circuit for permission to appeal the certified order, but 
the court denied that petition. Tuomey also appealed 
the district court’s 2010 Equitable Claims Order. Fol-
lowing oral argument on the Equitable Claims Order, 
in 2012, the Fourth Circuit held that the district court 
denied Tuomey its Seventh Amendment right to a jury 
trial.20 The court stated that the jury’s finding of a Stark 
Law violation was a common factual issue necessary to 
the resolution of both the equitable claims and the FCA 
claim. But the district court rendered the jury’s verdict 
finding a Stark Law violation a “legal nullity” when it 
granted the government’s motion for a new trial. This, 
the Fourth Circuit explained, deprived Tuomey of its 
Seventh Amendment right to a jury trial by entering 
judgment on the equitable claims. The Fourth Circuit 
thus vacated the district court’s 2010 Equitable Claims 
Order and remanded the case for a new trial as to all 
claims. 

At the second trial, from April 16, 2013 through May 8, 
2013, the government, in addition to expert testimony, 
introduced a report by an outside consultant that 
Tuomey had commissioned before entering into the 
physician contracts. The report contained an analysis 
of the lost income Tuomey would potentially suffer 
should it lose the referrals to a newly formed competi-
tor (a nearby ambulatory surgical center). In addition, 
the jury saw an internal report generated by Tuomey 
containing a similar analysis. Both reports showed 
Tuomey would lose significant revenue depending on 
different volume levels. 

The jury found that Tuomey violated both the Stark 
Law and thus triggered the damages provision of the 
FCA. It further found that Tuomey knowingly submit-
ted 21,730 false claims to Medicare for reimbursement 
in violation of the FCA with a total value of $39,313,065. 
The government subsequently moved the court for 
a $5,500 civil penalty for each of the 21,730 claims 
and for a trebling of the value of the claims under the 
FCA. The government also asked the district court to 
enter judgment on its equitable claims. Tuomey filed 
post-trial motions for judgment as a matter of law or 
in the alternative for a new trial on the legal claims, 
summary judgment, and/or judgment as a matter of law 
on the government’s equitable claims and a motion to 
compel the government to elect remedies. On October 
2, 2013, the district court granted the government’s 
motion for penalties and damages in its entirety and 
entered judgment against Tuomey for $237,454,195 plus 
interest.21 The remaining motions were denied.22 

Tuomey appealed the district court’s decision. 
However, in 2015, the Fourth Circuit upheld the 
result.23 Later that year, Tuomey resolved the case via a 
settlement agreement with DOJ in which the hospital 
paid $72.4 million to the government and Tuomey was 
sold to Palmetto Health, a nearby multi-hospital health 
care system.24

2020 Stark Rulemaking Summary

The Centers for Medicare & Medicaid Services (CMS) 
has modified the Stark Law regulations through 
approximately 47 published rulemakings since the law 
was enacted in 1989.25 While many of these modifica-
tions occurred piecemeal as part of other rulemakings, 
such as in the annual Medicare Physician Fee Schedule 
update, a handful have been made through standalone 
rules, with significant commentary and changes to the 
regulatory scheme. The first final rule was published in 
1995.26 Thereafter, CMS published the following final 
rules in three phases, which are often referred to as 
Phase I,27 Phase II,28 and Phase III.29 

Thirteen years after CMS published Phase III, it 
published the Modernizing and Clarifying the Physician 
Self-Referral Regulations Final Rule in December 2020 

Ultimately, since the jury saw both the internally gener-
ated analysis of the impact of the lost physician referrals 
as well as the analysis by the outside consultant drawing 
a similar conclusion, the outcome in Tuomey would likely 
be no different.
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(2020 Final Rule), clarifying fundamental terminology, 
introducing new exceptions, and clarifying existing 
exceptions.30 This rulemaking is the product of CMS’ 
consideration of the existing rules, including stake-
holder feedback on those rules, and an effort to align 
the Stark Law’s referral and billing prohibitions with 
new payment initiatives, especially value-based care 
models. 

The fundamental Stark Law terminology and require-
ments that CMS considered and amended have been at 
the heart of FCA litigation, which were central to the 
Tuomey case. Relevant to that litigation is the definition 
of an indirect compensation relationship, which is not 
found by merely having an intervening person or entity 
between the flow of remuneration from an entity to a 
physician. Other elements must be met as well. CMS 
revised this definition; it shifted part of the analysis 
to the definitional stage. Previously, such analysis 
occurred at the exception analysis stage once an indirect 
compensation relationship had been identified. 

Under the 2020 Final Rule, to find an indirect compen-
sation relationship, all three of the following elements 
must be present. First, there must be an unbroken chain 
of financial relationships between the parties. Second, 
the referring physician must directly receive aggregate 
compensation from the person or entity in the chain 
with which the physician has a direct compensation 
relationship that varies with the volume or value of 
referrals or other business generated for the entity fur-
nishing DHS. Additionally, as part of element two, the 
compensation that the physician receives per individual 
unit: (a) is not fair market value for items or services 
actually performed; (b) could increase as the number or 
value of the physician’s referrals to the entity furnishing 
DHS increases, or vice versa; (c) could increase as the 
amount or value of the other business generated by the 
physician for the entity furnishing DHS increases, or 
vice versa; or (d) is payment for the lease of office space 
of equipment or for the use of premises or equipment. 
Third, the entity furnishing DHS must have actual 
knowledge, or act in reckless disregard or deliberate 
ignorance, of element number two.

The 2020 Final Rule also introduced new definitions for 
the big three terminology concepts evident in many of 
the relevant definitions and exceptions. CMS’ modifica-
tions are meant to streamline the application of these 
concepts, such that the regulations may be consistently 
applied across various scenarios. 

Commercially Reasonable

For the first time, CMS introduced a codified definition 
for the term commercially reasonable.31 The definition 
outlines, and clarifies, longstanding CMS commentary. 
Specifically, it states an arrangement that furthers a le-
gitimate business purpose of the parties and is sensible, 
taking into account the characteristics of the parties, is 
considered commercially reasonable. The regulation 
also specifies that an arrangement may be commercially 
reasonable if it does not result in profit to one or more 
parties, a major sticking point in FCA cases.

Fair Market Value

CMS modified the existing definition of Fair Market 
Value (FMV) in favor of a definition that is wholly 
distinct from the Volume or Value Standard (as defined 
below). Since statutory definitions did not require 
the two concepts to be linked, and CMS found that 
each served as an important requirement in relevant 
exceptions, it opted to separate the two. Ultimately, 
they are not meant to modify one another, but instead, 
work together as separate pieces within the relevant 
definition or exception puzzle.32 

Under the revised rules, FMV is, generally, the value in 
an arm’s-length transaction, consistent with the general 
market value of the subject transaction. General Market 
Value (GMV) is defined based upon three categories: 
assets, compensation, and rental of equipment or office 
space. With respect to compensation for services, GMV 
means the compensation that would be paid at the time 
the parties enter into the service arrangement as the 
result of bona fide bargaining between well-informed 
parties that are not otherwise in a position to generate 
business for each other.

Volume or Value Standard

Many definitions and exceptions incorporate the 
requirement that compensation paid under an ar-
rangement not be determined in any manner that takes 
into account the volume or value of referrals by the 
physician, or other business generated between the par-
ties (collectively, the Volume or Value Standard). While 
the Volume or Value Standard has been the subject of 
much commentary in the past, CMS had not codified 
regulations defining the Volume or Value Standard until 
this rulemaking.33
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CMS opted to ditch its former approach of deeming 
certain compensation relationships that would not 
violate the Volume or Value Standard and instead 
defined exactly when compensation will violate the 
Volume or Value Standard.34 Accordingly, the revised 
regulations outline the universe of scenarios that violate 
the Volume or Value Standard; namely, 

only when the mathematical formula used to 
calculate the amount of the compensation includes 
referrals or other business generated as a variable, 
and the amount of the compensation correlates with 
the number or value of the physician’s referrals to 
or the physician’s generation of other business for 
the entity, is the compensation considered to take 
into account the volume or value of referrals or take 
into account the volume or value of other business 
generated.35

In commentary discussing the new Volume or Value 
Standard, CMS directly addressed Tuomey in response 
to stakeholder concerns regarding a corresponding 
hospital service being billed with a physician’s person-
ally performed work. CMS stated that, a productivity 
bonus would not take into account the volume or value 
of the physician’s referral solely because a correspond-
ing hospital service (DHS) is billed each time the 
physician personally performs a service.36 This was a 
restatement of CMS’ commentary in prior rulemaking 
published in 2004.37

Tuomey in Light of the 2020  
Final Rule

The physician compensation relationships in Tuomey 
were considered indirect compensation relationships 
because a subsidiary entity of the hospital “employed” 
the physicians.38 At the time, the indirect compensation 
relationship definition did not contain the analytic steps 
recently added by the 2020 Final Rule, nor did it incor-
porate the new Volume or Value Standard approach at 
step two. That said, much of the premise behind the 
Volume or Value Standard was present at the time. 

Ultimately, the jury found, and the Fourth Circuit 
agreed, that the physicians received aggregate com-
pensation that varied with, or took into account, the 
volume or value of referrals or other business generated 
for Tuomey. This is despite the fact that the aggregate 
compensation was based on collections from personally 
performed professional services.39 “The physicians 
were paid a base salary that was adjusted upward or 
downward depending on their collections from the 
prior year. In addition, the physicians received the bulk 
of their compensation in the form of a productivity 
bonus, pegged at eighty percent of the amount of their 
collections.”40 Importantly, the court found that the 
physicians’ referrals included the facility component of 
their personally performed services. “In sum, the more 

procedures the physicians performed at the hospital, 
the more facility fees Tuomey collected, and the more 
compensation the physicians received in the form of 
increased base salaries and productivity bonuses.”41

This language goes to the heart of the Volume or Value 
Standard in the 2020 Final Rule. The Fourth Circuit’s 
2012 and 2015 decisions in Tuomey emphasized 
the “correlation theory,” namely that a physician’s 
personally performed services vary with the volume 
or value of that physician’s referrals by virtue of the 
referrals (hospital services) that correspond to the 
physician services. CMS rejects the correlation theory 
in the 2020 Final Rule, as it has in the commentary 
of prior rulemakings since the 2015 Fourth Circuit 
decision in Tuomey. The revised regulations introduce a 
mathematical formula for the Volume or Value Standard 
geared to capture referrals that are used as a variable in 
that formula and when such variable results in a positive 
or negative correlation with the compensation paid to 
the physician.42 So, the positive or negative correlation 
is not sufficient on its own; it must follow the variable 
of referrals in the formula. This could arguably suggest 
that the outcome in Tuomey, or at least a portion of the 
case, might have been different if the current regulatory 
scheme had been in place during the relevant time 
period. 

In the Fourth Circuit’s 2012 opinion, the court looked 
to select CMS commentary, without considering, at 
least in published opinion, the universe of applicable 
commentary. The court relied on commentary from 
Phase I published in 2001, stating that a facility fee from 
an inpatient or outpatient hospital service is a referral 
under the Stark Law.43 However, it failed to address 
language from Phase II, published in 2004, stating that 
a corresponding facility fee to a hospital service would 
not invalidate an employed physician’s compensation 
based upon personally performed work.44 The court’s 
deference to commentary from Phase I, but not Phase 
II, is peculiar, given that all three phases (2001; 2004; 
2007) had been published before the court’s 2012 
opinion. It is unlikely this decision is based upon the 
date of claims at issue in the case, since the alleged 
conduct occurred from January 2005 lasting until at 
least September 2007, which is the same month the 
Phase III Final Rule was published.45 

It is possible the Phase II language was considered 
non-applicable, since it was in discussion of the 
employment exception, and the court in Tuomey was 
considering an indirect compensation relationship. The 
employment exception is only available to protect a 
direct compensation relationship. However, this seems 
unlikely, as the concept of payment for personally 
performed services is consistent through both concepts. 
The Phase II language seems, at the very least, relevant 
for consideration. 
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The court specifically referenced agency commentary 
throughout its 2012 opinion, even stating that it was 
applying the Stark Law and regulations “as interpreted 
by the agency” to reach its holding.46 Nonetheless, not 
all agency commentary was considered in the published 
opinion. 

Interestingly, the Volume or Value Standard articulated 
in the 2020 Final Rule specifically calls out the standard 
outlined in Phase I. CMS states that the new Volume or 
Value Standard is consistent with the position articu-
lated in Phase I, which generally stated that a compen-
sation structure would not directly take into account 
the volume or value of referrals if there is no direct 
correlation between the physician’s compensation and 
the volume or value of DHS referrals.47 So, if the new 
standard is a codification of the 2001 standard, and the 
Fourth Circuit specifically relied on 2001 commentary, 
one may be hesitant to conclude the 2020 Final Rule 
would materially change the outcome of Tuomey today, 
despite the new mathematical formula approach to the 
Volume or Value Standard. 

CMS doubles down on the Phase II language in the 
2020 Final Rule. It “reaffirms” its position that with 
respect to employed physicians, a productivity bonus 
will not take into account the volume or value of the 
physician’s referrals solely because corresponding 
hospital services are billed each time the employed 
physician personally performs a service. With all things 
being equal, this policy restatement is unlikely to 
change the Tuomey outcome since the referenced 2004 
position was absent from the Fourth Circuit’s opinion, 
as discussed above. 

Aside from the discussion of how much impact the 
2020 Final Rule really would have on Tuomey today, 
the particular circumstances of the case are especially 
relevant. As the trial played out, it became clear that 
several irrefutable facts led the jury to conclude that the 
hospital violated the Stark Law and did so knowingly 
in violation of the FCA. The most significant evidence 
emphasized throughout both trials was that of the two 
Tuomey-conducted studies on the impact of the lost 
revenue if Tuomey did not enter into the physician con-
tracts, the physicians’ compensation being more than 
their individual collections, and the physicians receiving 
full-time benefits for part-time work. Ultimately, since 
the jury saw both the internally generated analysis of 
the impact of the lost physician referrals as well as the 
analysis by the outside consultant drawing a similar 
conclusion, the outcome in Tuomey would likely be no 
different.

Reading the Tea Leaves 

In September 2019, the Third Circuit signaled its intent 
to build upon Tuomey, holding that productivity-based 
compensation to neurosurgeons employed by subsid-
iary hospitals of the University of Pittsburgh Medical 

Center (UPMC) potentially violated the Stark Law.48 
Specifically, the court held that compensation struc-
tured in this manner could be construed as an indirect 
compensation arrangement prohibited under the Stark 
Law because it “varie[d] with, or t[ook] into account, 
the volume or value of referrals.”49 

Unlike the unusually high productivity incentive 
bonuses seen in Tuomey, Bookwalter involves UPMC’s 
payment of a compensation-per Work Relative Value 
Unit (wRVU) rate, which is often seen in physician 
compensation plans throughout the country. The 
plaintiffs in Bookwalter alleged that UPMC had 
been billing Medicare for services rendered by their 
neurosurgeons in violation of the Stark Law. While 
the neurosurgeons worked for UPMC, they were not 
employed by its hospitals. Rather, they were employed 
by other UPMC subsidiaries. Accordingly, the indirect 
compensation relationship analysis is relevant the same 
as it was in Tuomey.

Under the terms of the compensation agreements at 
issue, the surgeons received a base salary and stood 
to receive a bonus of $45 per wRVU based on their 
productivity. The relator alleged that this compensation 
structure incentivized the surgeons to maximize their 
wRVUs to great success, resulting in an increase in the 
number of complex procedures performed. They also 
pointed to the fact that the number of wRVUs billed 
by the Neurosurgery Department more than doubled 
between 2006 and 2009. 

Ultimately, the district court granted UPMC’s motion 
to dismiss the plaintiffs’ second amended complaint 
for failure to state a claim, which endorsed the Stark 
Law’s correlation theory, as described in Tuomey, and 
practice loss theory. The district court was unpersuaded 
by the plaintiffs’ arguments that the compensation to 
the physicians took into account the “volume or value” 
of the referrals to UPMC hospitals because the level of 
compensation exceeded fair market value. 

The Third Circuit reversed the district court on appeal, 
expressing doubt as to the validity of compensation paid 
to physicians exceeding the professional collections 
of services generated. The court ultimately concluded 
such arrangements are not commercially reasonable 
and potentially a violation of the Stark Law. The court 
based its view on several factors including the potential 
that physicians fraudulently inflated their wRVUs to 
high levels far exceeding the national average. The 
court also found particularly compelling the potential 
profits from the alleged fraud, pointing to the amount 
of money the practices made in the process. With such 
a high number of reported total wRVUs, the practices 
were ranked in the top 10% of neurosurgeons nation-
wide. As would be expected, the high total pay “put 
them among the best-paid 10% of neurosurgeons in the 
country.”50 The court cited Tuomey multiple times in its 
opinion, relying heavily on the correlation theory the 
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Fourth Circuit outlined in that case. It concluded that 
“varies with” and “correlation” are one in the same. 

Soon thereafter, CMS published the precursor to the 
2020 Final Rule—its proposed rule.51 UPMC petitioned 
for a rehearing, citing the proposed rule. The Third 
Circuit granted the petition and amended its previous 
opinion just two months later in December 2019.52 The 
amended opinion eliminated its controversial holding 
that “varies with” and “correlation” are one and the 
same. While the court did not expressly state that it 
chose to re-hear the case based on CMS’ updates in the 
proposed rule, the timing and substance of the holding 
suggest that is likely the case. Interestingly, while the 
panel decision removed that specific portion of its pre-
vious opinion, as well as its prior references to Tuomey, 
the case can nonetheless proceed in the district court 
on other theories, including the proposition that wRVU 
compensation may vary with the volume or value of 
referrals. 

Given the widespread use of physician compensation 
arrangements incentivizing the performance of 
personal service throughout the health care industry, 
serious consideration of Bookwalter’s impact on those 
agreements is imperative to avoid violating the Stark 
Law. While the Third Circuit’s removal of its conclu-
sions relating to the correlation theory and reliance on 
Tuomey in its amended opinion is a welcome develop-
ment for many providers, it is worth remembering 
that the court did not expressly decline to adopt the 
correlation theory. As a result, it will be important to 
be wary of the implications should a physician enter 
an arrangement involving any correlation between the 
performance of personal services and referrals. 

Conclusion

The disconnect between CMS’ rejection of the cor-
relation theory in commentary and the absence of any 
meaningful analysis of the concept by the Third Circuit 
does little to clarify the safest path forward. Despite 
CMS’ directly addressing Tuomey and the correlation 

theory in multiple rulemakings, Bookwalter proves that 
hospitals and providers must continue to tread carefully.

*Bart Daniel defended Tuomey Hospital throughout 
the Government’s investigation. While he served as lead 
counsel in the 2013 trial, his role during the 2010 trial 
was to lead all negotiations and mediations. He served as 
counsel to the hospital’s Board through the entire matter. 
After the 2013 trial, Tuomey Hospital retained the Nelson 
Mullins Healthcare Team, led by Tom Moran, to negotiate 
a settlement with the DOJ and Tuomey’s creditors, and to 
negotiate a merger with Palmetto Health, now Prisma.
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