
Breakout I:
Fintech and Non-Bank Investments and 
Acquisitions
Neil Grayson
Nelson Mullins Riley & 
Scarborough LLP

#AOBA22

Brad Rustin
Nelson Mullins Riley & 
Scarborough LLP

Brennan Ryan
Nelson Mullins Riley & 
Scarborough LLP



Legal and Risk Management Considerations in Fintech 
Partnerships, Non-Bank Investments, and Acquisitions. 
Neil Grayson
Brennan Ryan
Dowse B. (“Brad”) Rustin IV



Agenda

§ Introduction to Activity in the Space
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Introduction

§ The term Fintech refers to the synergy between finance and technology, which is used to enhance 
business operations and the delivery of financial services. 

§ Fintech can take the form of software, a service, or a business that provides technologically 
advanced ways to make financial processes more efficient by disrupting traditional methods.

§ Many of the products and services developed by Fintechs have improved upon traditional banking 
activities, including:
§ Deposit-taking;
§ Loan Origination;
§ Customer acquisition
§ Settlement; and
§ BSA/AML/KYC Compliance.
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Introduction Continued…
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Introduction Continued…

§ Given the proliferation of Fintechs, and their cross-over into traditional banking activities, it is incumbent upon 
banks to keep abreast of all of the developing technology to remain competitive.

§ For community banks, innovation to remain competitive is particularly important.  According to the FDIC, the 
most important factor contributing to the earnings gap between community and non-community banks is the 
ability to generate non-interest income from “activities that are typically not part of the traditional community 
banking business model.”

§ To that end, banks should consider how Fintechs (and their products and services) can be incorporated into the 
bank, whether through acquisition, investment or partnerships.

§ Relationships with Fintechs can enable a bank to reach market segments which would otherwise be impractical 
or uneconomic for them to engage in, which can bring exponential growth in deposits, loans, and non-interest 
income through innovative partnerships while driving customer adoption and customer engagement. 
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Deloitte’s Vision for the Future of Banking

DIGITAL TRANSFORMATION IMPERATIVE IN FINANCIAL SERVICES.  2030 TRENDS:

1. Focus on human-centered future of financial services
2. Machine learning eases the delivery of personalized services
3. Increased data availability leads to more personalized services
4. Consumer demand continues to focus on digital
5. Banks keep customers at the core while broadening services offerings
6. Banks focus on technology broadening employee capabilities
7. Banks focus on operational efficiencies to create a bottom line that fuses people and profit

Source: Deloitte, A higher bottom line: The future of financial services (2021)
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Revenue Growth in Fintech
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Revenue Growth
•Fintechs have 4x to 6x better revenue growth over 
the last three years than banks

Revenues Outside of Financial Services
•10x the number of Fintechs diversify revenue sources 
outside of financial services

Customer Log-Ons Per Month
•Fintechs have 2x the number of customer log-ons and 
corresponding opportunities for sales

Number of Cross-Sales of Other Products
•Fintechs have 2x to 3x the number of cross-sales
•Nearly all top-performing Fintechs offer “End-to-End” 
relationships that include savings, transactional 
accounts, payments, and unsecured loans. 

Cost to Serve
•The cost to serve per customer for a Fintech is less 
than 40% of a bank, and generally lower than a “Top 
10” money-center bank



BANK—
FINTECH 

PARTNERSHIPS

§ The early 2010s saw a shift in the relationship between financial 
technology companies (“Fintechs”) and Banks.  No longer is 
Fintech building the “back end” of banking, it is now leading the 
pursuit of customers and has become the “face” of financial 
services.  Many banks feared this competition, while others 
embraced the opportunity for new partnerships.  

§ During testimony before the House Financial Services
Committee in June 2018, Comptroller Otting noted:

The world has changed dramatically over the last two years…. Fintechs
used to think that they wanted to be banks; and, now, most are realizing
because of the capital, liquidity, and commitment to the community they
have to provide, they really don’t want to be — most don’t want to be
banks anymore, but they want to be providers of services to banks.

[W]e see more and more coming in and talking to us about how they
partner with banks to be able to provide portals and things where they
can reach customers. So, while some will still want to be banks, more
and more are moving toward saying I want to partner with banks and
offer our services.”



The Economic Reality of 2021
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The COVID-19 Acceleration

§ The pandemic advanced the adoption of Fintech by 5 to 10 years.
§ Community banks are still racing to catch up. Prior to the pandemic, 49% of big bank customers had high levels 

of digital engagement, compared with 41% of regional bank customers and 36% of midsize bank customers.
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The Shift in Lending
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Why We Care

In 2019, 6% of Consumers named a Fintech firm as their Primary 
Financial Institution.

By 2021, 31% of Consumers named a Fintech firm as their 
Primary Financial Institution.
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In fact, 51% of these consumers have set up direct deposit with a Fintech.



Fintech Relationships Better the Bottom Line

14

$6,382 

$1,116 $316 $178 $35 

MONEY CENTERS

SU
PER REGIO

NAL

LA
RGE REGIO

NALS

REGIO
NALS

COMMUNITY …

Average Technology Spend 
($MM)

$100 $94 

$44 

$20 $4 $2 

BRANCH CALL 
CENTER

VOICE 
RESPONSE

ATM ONLINE MOBILE

Relative Transaction Cost by 
Channel

As an example, BofA’s Erica has resolved 
over 15MM customer inquiries in less than 
6 months.



Bank-Fintech Partnerships

§ Each partnership type between a bank and a Fintech targets specific needs and 
objectives of the bank.
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Bank

To enhance a bank’s processes, monitoring 
capabilities, or technical infrastructure

To enhance various customer-facing aspects 
of the bank’s business

To diversify customers and revenue by 
leveraging Fintech relationships

Operational Technology

Customer-Oriented

Front-End Fintech

BANK STRATEGIC NEED PARTNERSHIP TYPE



Legal/Risk Management Considerations

16

Key Agreement Terms

•Compliance oversight
•Back up servicing
•Reserves
•Bank control of programs and ability to “pause” 

or “exit”
•Data privacy, data security assessments, and 

indemnification
•Data ownership and commercialization of GLBA 

data / consistency with your Reg P Disclosure
•Formalized Compliance Management Systems, 

Testing and Monitoring, and Risks Assessments
•Audit rights
•Use of subcontractors, vendors, and other third 

parties
•Program wind-down, transition, and replacement 

of parties
•Advertising, marketing, or use of the bank’s 

names or bank disclosures

Bank Risk Management

•KYC/BSA/AML/OFAC
•Financial stability, reserves, and ability to 

indemnify
•Model validation and fair lending testing
•Active payment monitoring and visibility through 

the customer to “its customers”
•The need to fully understand the fintech’s 

business, its risks, and compliance obligations
•Ability of the bank to “step in” and manage the 

program or address customer concerns, business 
continuity, and disaster recovery

•Involve each group within the bank: risk, BSA, 
operations, IT, etc.

•Integration with the bank’s complaint and 
compliance tracking and resolution program

•Transfer of information for regulatory review

Guidance from Federal Banking Agencies

•July 2021: Proposed Interagency Guidance on 
Third-Party Relationships: Risk Management

•August 2021: Interagency Guidance for 
Community Banks on Conducting Due Diligence 
on Financial Technology Companies

•September 2021: Federal Reserve Paper on 
Community Bank Access to Innovation through 
Partnerships

•August 2021: FDIC Whitepaper on Conducting 
Due Diligence on Financial Technology 
Companies: A Guide for Community Banks

•March 2020: OCC Bulletin on Third-Party 
Relationships: Frequently Asked Questions to 
Supplement OCC Bulletin 2013-29

•February 2020: FDIC Whitepaper on Conducting 
Business with Banks: A guide for fintechs and 
third parties

•January 2015: OCC Whitepaper on An 
Opportunity for Community Banks: Working 
Together Collaboratively

https://www.govinfo.gov/content/pkg/FR-2021-07-19/pdf/2021-15308.pdf
https://www.occ.gov/news-issuances/news-releases/2021/nr-ia-2021-85a.pdf
https://www.federalreserve.gov/publications/files/community-bank-access-to-innovation-through-partnerships-202109.pdf
https://www.fdic.gov/news/press-releases/2021/pr21075a.pdf
https://www.occ.gov/news-issuances/bulletins/2020/bulletin-2020-10.html
https://www.fdic.gov/fditech/guide.pdf
https://www.occ.gov/publications-and-resources/publications/banker-education/files/an-opp-for-community-banks-working-together-collaboratively.html


Bank-Model Partnership Continued…
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Bank-Model Partnership Continued…
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•Bank earns revenue by sending customers to Fintech
•Can be used where the bank has “gaps” in service offeringsBank Referrals

•Bank purchases customer leads from Fintech
•Bank purchases account or loan assets originated inside Fintech platformFintech Referrals

•Bank invests in Fintech that is mission aligned to bank
•Bank buys key technology for private use or sale to other Financial Institutions.Fintech Investment or Acquisition

•Bank purchases the financial technology to deploy to its customers
•Opens new product offerings for the bankPrivate Label Solution/SaaS

•Banks partner with each other to fill respective services gaps
•Also includes relationships between technology and low-tech banks to offer services.Bank to Bank

•Fintech assumes limited roles in process—underwriting, data collections, etc.
•Allows the bank to “buy” technology or expertise missing in the institutionPartial Outsourcing

•Bank serves as the lender/account issuer in Fintech themed ecosystem
•Full integration in services with Fintech front-end and bank back-endTrue “Bank Model Partnership”



Partnerships Continued…
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The Impact of Fintech Partnerships on Bank Value
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DIRECT BENEFITS TO THE BANK
Data driven digital insights:

•Full customer picture
•Analytics and data
•Targeted products and services

Integrated Customer Experience
•Customer-centric
•Omnichannel delivery

Digital Marketing
•Targeted marketing
•Content insights
•Customer life-cycle management

Digital Operations
•Customer relationship management
•Streamlined fullfillment

Innovation
•More than 2/3 of Fintechs are in the payments and lending space

THE FOCUS OF INVESTMENT
Payments

•25% increase in funding for 2021
•(-5%) decrease in deal activity

Banking
•43% increase in funding for 2021
•59% increase in deal activity

Digital Lending
•76% increase in funding for 2021
•19% increase in deal activity

Wealth Management
•(-21%) decrease in funding for 2021
•~1% growth in deal activity

SMB Focused Fintechs
•37% increase in funding for 2021
•47% increase in deal activity



Direct Investment in Fintechs

§ Controlling Investments / Acquisitions
§ Fifth Third – Dividend Finance (January 2022)
§ Goldman Sachs—Greensky (September 2021)
§ KeyCorp—Xup, Inc. (May 2021)
§ Bank of America—Axia Technologies (April 2021)

§ Regulatory Implications of Controlling Investments
§ Often entire acquisition given “affiliate” status related to controlling investment

§ Application of regulations impacting “affiliates” (ex. Reg W, permissibility of activities)

§ Permissible banking activities
§ 12 U.S.C. §24(seventh): “To exercise by its board of directors or duly authorized officers or agents, subject to law, all such 

incidental powers as shall be necessary to carry on the business of banking;  by discounting and negotiating promissory notes, 
drafts, bills of exchange, and other evidences of debt;  by receiving deposits;  by buying and selling exchange, coin, and bullion;  by 
loaning money on personal security;  and by obtaining, issuing, and circulating notes…”

§ 12 U.S.C. § 1843(c) 
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§ Non-controlling investments
§ Analyze under traditional regulatory “control” analysis
§ Federal Reserve 2020 framework provides better “clarity”

§ Tiered presumptions (see next slide)
§ Framework does not cover negative consent issues
§ Preferred stock liquidation preferences

§ Typical investments in voting equity of <5%
§ Provides flexibility to investor to pair investment with strategic agreements
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Direct Investment in Fintechs Continued…



Direct Investment in Fintechs Continued…
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Source: Federal Reserve Staff Memo to Board of Governors of the Federal Reserve System re: Final rule to revise the Board’s 
framework for determining whether a company has control over another company under the Bank Holding Company Act and 
the HomeOwners’ Loan Act. 

Less than 5% voting 5-9.99% voting 10-14.99% voting 15-24.99% voting
Directors Less than half Less than a quarter Less than a quarter Less than a quarter
Director Service as 
Board Chair

N/A N/A N/A No director representative is 
chair of the board

Director Service on 
Board Committees

N/A N/A A quarter or less of a 
committee with power to 

bind the company

A quarter or less of a 
committee with power to bind 

the company
Business 
Relationships

N/A Less than 10% of revenues or 
expenses of the second 

company

Less than 5% of revenues or 
expenses of the second 

company

Less than 2% of revenues or 
expenses of the second 

company
Business Terms N/A N/A Market Terms Market Terms
Officer/Employee 
Interlocks

N/A No more than 1 interlock, 
never CEO

No more than 1 interlock, 
never CEO

No interlocks

Contractual Powers No management 
agreements

No rights that significantly 
restrict discretion

No rights that significantly 
restrict discretion

No rights that significantly 
restrict discretion

Proxy Contests N/A N/A No soliciting proxies to 
replace more than permitted 

number of directors

No soliciting proxies to 
replace more than permitted 

number of directors

Total Equity BHCS – Less than 1/3

SLHCs – 25% or less

BHCS – Less than 1/3

SLHCs – 25% or less

BHCS – Less than 1/3

SLHCs – 25% or less

BHCS – Less than 1/3

SLHCs – 25% or less

Summary of Tiered Presumptions of Control
(Presumption triggered if any relationship exceeds the amount on the table)



Important Investment-Related Matters

§ Don’t be partially in “control”
§ The financial institution needs to be able to limit the Fintech’s activities to those that are 

permissible for a bank or bank holding company.  
§ The Fintech will also be subject to oversight from the financial institution’s regulators, and 

the financial institution needs to be able to ensure that the Fintech will comply with any 
requirements imposed by its regulators. 

§ Ability to transfer if “control” becomes an issue (divestment rights)
§ Common compliance-related matters

§ Third-Party Risk Management
§ AML Compliance
§ Consumer 
§ Data Privacy
§ Audit/Review Rights
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Indirect Investments in Fintechs

§ Venture Capital Funds
§ JAM FINTOP
§ BankTech Ventures

§ Profile of Portfolio Companies include Fintechs focusing on:
§ Regulatory compliance and cybersecurity technologies
§ Technologies to facilitate interfacing of bank’s core interface with Fintech applications
§ Financial inclusion
§ Streamlining lending and vendor management

§ Who are the limited partners?
§ Bank holding companies

25



Indirect Investments in Fintechs Continued…

§ Are bank investments in venture capital funds “permissible”?

§ OCC Bulletin 2021-54 (issued Nov. 23, 2021) reminded banks that they are prohibited from making 
most equity investments in venture capital funds. The bulleting highlighted: 
§ Banks generally may not make passive equity investments in venture capital funds.
§ Equity investments in venture capital funds may be permissible if they are public welfare 

investments or investments in small business investment companies.
§ Qualifying for the Volcker rule's venture capital fund exclusion does not make a fund a 

permissible investment for a bank.
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Contacts

To learn more about our practice, or to contact a member of our team, please visit our website at nelsonmullins.com.

For additional information, please call:

Neil Grayson Dowse “Brad” Rustin, IV
Partner and Chair Financial Institutions Corporate Partner and Chair Financial Services Regulatory Practice
and Regulatory Practice Tel. 864.373.2320
Tel. 864.373.2235 Email: brad.rustin@nelsonmullins.com
Email: neil.grayson@nelsonmullins.com

J. Brennan Ryan
Partner
Tel. 404.322.6444
Email: brennan.ryan@nelsonmullins.com
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