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T
he U.S. Court of Appeals 
for the Second Circuit’s 
recent reversal of two 
Deutsche Bank traders’ 
wire and bank fraud con-

victions arising out of the LIBOR 
scandal in United States v. Con-
nolly, 24 F.4th 821 (2d Cir. 2022), 
raises the question of whether 
this decision represents a further 
narrowing of the federal wire and 
mail fraud statutes or whether it 
is simply a one-off decision.

Although these authors sus-
pect that Connolly may be limited 
because of the unique nature of 
the LIBOR submission process 
where it would have been very 
difficult for prosecutors to prove 
that a LIBOR submission was actu-
ally false, what is clear is that the 
federal fraud statutes have been 

limited significantly by 
the Supreme Court and 
the Second Circuit over 
the last 25 years.

In recent years, the 
Department of Justice 
has prioritized criminal 
enforcement against indi-
viduals—i.e., corporate 
executives or other deci-
sion makers—for fraud 
and other misconduct 
in the financial markets. In 2015, 
then-Deputy Attorney General 
Sally Yates emphasized the DOJ’s 
policy in her eponymous memo 
outlining the Department of Jus-
tice’s policy for corporate inves-
tigations. Sally Yates, U.S. Dept. of 
Justice, Individual Accountability 
for Corporate Wrongdoing (2015).

Deputy Attorney General Lisa 
Monaco recently doubled down 
on that policy, stating, “Attorney 
General Garland has made clear 
it is unambiguously this depart-
ment’s first priority in corporate 
criminal matters to prosecute the 
individuals who commit and profit 
from corporate malfeasance.” Lisa 

O. Monaco, Deputy Attorney Gen-
eral, U.S. Dept. of Justice, Keynote 
Address at ABA’s 36th National 
Institute of White Collar Crime, 
Washington, D.C. (Oct. 28, 2021).

Federal courts over the last 25 
years, however, have established 
obstacles to the prosecutorial 
pursuit of responsible corporate 
individuals and executives. Courts 
have been increasingly resistant to 
broad applications of the federal 
fraud statutes, a favorite of fed-
eral prosecutors looking to charge 
individuals for perceived crimes 
in the financial markets.

The Supreme Court and Sec-
ond Circuit’s mail and wire fraud 
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decisions suggest that the DOJ 
may need to retool its approach 
to prosecution of individuals who 
are alleged to have committed mis-
conduct in the financial markets. 
The court’s recent warning in Con-
nolly is apt: “federal fraud statutes 
are not catch-all laws designed to 
punish all acts of wrongdoing or 
dishonorable practices.” 24 F.4th 
at 834.

The federal wire fraud statute 
punishes anyone that “having 
devised or intending to devise any 
scheme or artifice to defraud, or 
for obtaining money or property 
by means of false or fraudulent 
pretenses, representations, or 
promises, transmits or causes to 
be transmitted by means of wire 
… any writings … for the purpose 
of executing such scheme or arti-
fice[.]” 18 U.S.C. §1343. Mail fraud 
uses the same “scheme or artifice 
to defraud language” used in the 
wire fraud statute and prohibits 
fraudulent or deceptive use of the 
mails. 18 U.S.C. §1341. The mail 
fraud and wire fraud statutes are 
generally analyzed in the same 
way. Connolly, 24 F.4th at 833.

The Supreme Court first signaled 
the limitation of federal fraud stat-
utes back in the late 1980s when 
it reversed the mail fraud convic-
tions of two individuals charged in 
a “self-dealing patronage scheme” 
that defrauded Kentucky citizens 
of “the right to have the Common-
wealth’s affairs conducted hon-
estly.” McNally v. United States, 
483 U.S. 350 (1987). “At the time 

McNally was decided, federal pros-
ecutors had been using §1341 to 
attack various forms of corruption 
that deprived victims of ‘intangible 
rights’ unrelated to money or prop-
erty.” Cleveland v. United States, 
531 U.S. 12, 18 (2000). The Supreme 
Court in McNally held that the fed-
eral mail fraud statute is “limited in 
scope to the protection of proper-
ty rights” and that intangible rights 
unrelated to money and property 
are not actionable under the stat-
ute. McNally, 483 U.S. at 360.

In response to the Supreme 
Court’s decision in McNally, Con-
gress swiftly enacted 18 U.S.C. 

§1346, which criminalized any 
“scheme or artifice to deprive 
another of the intangible right 
of honest services.” It quickly 
became a favorite charge for 
prosecutors pursuing political cor-
ruption and was also often used 
against self-dealing practices by 
private employees in violation of 
fiduciary duties to their employer.

In 2000, the Supreme Court fur-
ther limited the fraud statutes, 
this time holding in Cleveland v. 
United States that “§1341 requires 
the object of the fraud to be ‘prop-
erty’ in the victim’s hands and that 
a Louisiana video poker license in 
the State’s hands is not ‘property’ 

under §1341.” 531 U.S. at 26-27. The 
Supreme Court stated that “[i]t 
does not suffice …that the object 
of the fraud may become property 
in the recipient’s hands; for pur-
poses of the mail fraud statute, the 
thing obtained must be property in 
the hands of the victim.” Id. at 15.

In 2010, in the wake of the Enron 
scandal, the Supreme Court over-
turned a conviction of Enron CEO 
Jeffrey Skilling for honest services 
fraud. See Skilling v. United States, 
561 U.S. 358 (2010). In Skilling, the 
Supreme Court held that Skilling, 
who “defrauded shareholders by 
misrepresenting the company’s fis-
cal health,” permitting him to prof-
it by sale of his (inflated) Enron 
stock, did not commit honest-ser-
vices fraud because no bribe or 
kickback was involved. Id. at 413.

In 2016, the Second Circuit fur-
ther narrowed mail and wire fraud 
in overturning a civil jury verdict 
against Countrywide and its execu-
tive Rebecca Mairone, who over-
saw the sale of mortgage loans to 
Fannie Mae and Freddie Mac, under 
the Financial Institutions Reform, 
Recovery, and Enforcement Act 
(FIRREA), which provides for 
civil penalties predicated on mail 
and wire fraud affecting federally 
insured financial institutions. See 
United States. ex. rel. O’Donnell 
v. Countrywide Home Loans, 822 
F.3d 650 (2d Cir. 2016). There, the 
government did not attempt to 
prove that at the time the con-
tracts were executed that Coun-
trywide/Mairone never intended 
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to perform the promise of invest-
ment quality on the loans; instead, 
the government’s proof showed 
only-post contractual intentional 
breach of the representations. 
Id. at 663, 666.

The Second Circuit focused on 
the “scheme to defraud” element 
of mail and wire fraud and held 
that in a fraud claim based on the 
breach of a contractual promise, 
“the proper time for identifying 
fraudulent intent is contempora-
neous with the making of the prom-
ise, not when a victim relied on the 
promise or is injured by it.” Id. at 
662. In reversing the trial court’s 
decision, the Second Circuit held 
that the Government presented no 
proof of Countrywide/Mairone’s 
intent to defraud at the time the 
contracts were made. Id. at 662-63.

Next, in 2020, the Supreme 
Court overturned wire fraud con-
victions against two former gov-
ernment officials involved in the 
Bridgegate scandal involving the 
closure of several lanes of traffic 
coming from Fort Lee, N.J. onto 
the George Washington Bridge as 
payback against a political oppo-
nent. See Kelly v. United States, 140 
S.Ct. 1565 (2020). The court noted 
that federal wire fraud must show 
not only a deception, but decep-
tion intended to obtain money or 
property. See id. at 1571.

The fact that government 
employees’ time was wasted as 
a result of the lane closures did 
not satisfy the “property” ele-
ment because such waste was 

“only an incidental byproduct 
of the scheme.” Id. The Supreme 
Court cited back to its decision in 
Cleveland in finding that the lane 
realignment “was a quintessential 
exercise of regulatory power” and 
“this Court has already held that 
a scheme to alter a regulatory 
choice is not one to appropriate 
the government’s property.” Id. at 
1572.

Finally, in the Second Circuit’s 
recent decision in Connolly, the 
Second Circuit reversed wire and 
mail fraud convictions for two for-
mer bank employees arising out 
of the LIBOR scandal, and spe-

cifically out of requests the two 
traders made to the LIBOR sub-
mitters at the bank. 24 F.4th 821. 
The government argued that the 
submissions the LIBOR submit-
ters made were false as a result 
and, on appeal, the Second Circuit 
reversed and held that the gov-
ernment failed to prove falsity 
because it failed to produce any 
evidence that the LIBOR submis-
sions that were influenced by the 
traders’ directives were not rates 
at which the bank could have sub-
mitted under the LIBOR rules. Id.  
at 842-43.

Thus, the government failed 
to show that any of the submis-
sions were “false, fraudulent, or 
misleading.” Id. In essence, the 
Second Circuit held that even if 
the defendant believes the submis-
sion to be false, the Government 
still needs to prove actually falsity.

There will likely be a flurry of 
activity over the next few years 
to attempt to apply Connolly to 
more than the LIBOR context. 
Only time will tell whether the 
Second Circuit and other courts 
will apply Connolly more broadly. 
Regardless of the breadth of appli-
cation of Connolly to the federal 
fraud statutes, Supreme Court and 
Second Circuit decisions over the 
last 25 years tell us that courts will 
continue to focus on whether (1) 
the alleged fraudulent scheme is 
designed to obtain money or prop-
erty and whether (2) there were 
false or misleading statements 
made, as prosecutors continue to 
look to hold individuals account-
able for misconduct in cutting 
edge financial markets that does 
not necessarily fit neatly into the 
federal fraud statutes that histori-
cally have served as catch-alls for 
prosecutors.
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