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Overview 

 
In an action likely to shake the nation’s electricity sector, on September 29, 2017, the Department of 
Energy (“DOE”) proposed a rule (the “Proposed Rule”) directing the Federal Energy Regulatory 
Commission (“FERC”) to establish rules allowing for generation resources providing “grid reliability and 
resiliency” that are located in FERC-approved Regional Transmission Organizations and Independent 
System Operators (“RTOs/ISOs”) to fully recover their costs and earn a fair rate of return.  The move has 
the potential to be a landmark event for the country’s competitive wholesale power markets.  The 
Proposed Rule is widely viewed as being beneficial to coal and nuclear resources, but is set to be heavily 
opposed by natural gas, renewable energy, and environmental interests.   
 
Background 

 
As discussed in the Proposed Rule, the Polar Vortex of January 2014, which was a band of unusually cold 
weather that affected a large part of the eastern United States, challenged the resiliency of the nation’s 
electric grid.  The Polar Vortex created record high demands for electricity during the winter season, and 
greatly stressed the operation of the bulk power system in PJM1 due to the fact that many generators 
could not operate during the extreme cold weather.  While there were fortunately no large scale 
interruptions in electric service during the Polar Vortex, the event caused many energy industry 
stakeholders and policymakers to more closely examine the resiliency of the nation’s electric grid, and 
explore the question of how resiliency is valued in the nation’s competitive wholesale power markets 
administered by RTOs/ISOs. 
 
In June 2014, FERC initiated a proceeding aimed at examining a variety of price formation issues in 
competitive wholesale power markets, including how reliability and operational characteristics are 
incorporated into RTO/ISO market prices. This price formation proceeding resulted in a series of 
proposed rules and final rules that are still in the process of being implemented and considered by FERC.  
Further, in December 2014, PJM proposed new rules related to its Capacity Market that were, among 
other things, aimed at encouraging Capacity Resources to have more secure fuel supplies so that they 
could operate during all times of the year.  These rules were accepted by FERC and were ultimately 
upheld on appeal by the D.C. Circuit in June 2017. 
 
In addition to the operational challenges experienced during the Polar Vortex, the issue of grid resiliency 
has taken on heightened importance in recent years due to the nation’s changing generation mix.  Low 
natural gas prices due to bountiful natural gas supplies, increasing amounts of renewable energy 
resources, and static electricity demand have led to sustained, low energy prices across the United 
States.  These low prices have threatened the viability of many traditional “baseload” generation 
resources, namely coal and nuclear generators.  Indeed, as noted in the Proposed Rule, between 2002 
and 2016, 59,000 MW of  coal generation capacity retired from the U.S. generation fleet, while 

                                           
1 PJM is the nation’s largest RTO with a territory spanning much of the eastern United States. 



 

approximately 4.7% of the nation’s nuclear plants announced they were planning to retire during the 
same period.  More recent market forces have not changed this outlook, as many more coal and nuclear 
plants are set to retire because they are no longer economically viable.  However, coal and nuclear 
resources are widely considered to be among the most reliable types of resources, and their retirements 
potentially threaten the reliability of the nation’s electric grid. 
 
Recent DOE Actions 

 
In response to these issues, the DOE issued a Staff Report in August 2017 on Electricity Markets and 
Reliability (“DOE Staff Report”) at the request of Secretary of Energy Perry.  The Staff Report made 
several key findings, including: 1) “while RTO/ISO markets have achieved reliable wholesale electricity 
delivery with economic efficiencies in their short-term operations, changing circumstances have 
challenged these markets,” and 2) “Society places value on attributes of electricity provision beyond 
those compensated by the current design of the wholesale market,” including “resilience.”  The DOE 
Staff Report laid out several policy recommendations going forward, including 1) that “FERC should 
expedite its efforts with states, RTO/ISOs, and other stakeholders to improve energy price formation in 
centrally-organized wholesale electricity markets,” and 2) “Where feasible and within its statutory 
authority, FERC should study and make recommendations regarding efforts to require valuation of new 
and existing [essential reliability services] by creating fuel-neutral markets and/or regulatory 
mechanisms that compensate grid participants for services that are necessary to support reliable grid 
operations.”   
 
The September 29 Proposed Rule 

 
The Proposed Rule was promulgated under section 403 of the Department of Energy Organization Act 
(“DOE Act”).  While this provision gives the Secretary of Energy the ability to propose rules to FERC, it 
has seldom been used and is not part of the typical FERC-rulemaking process.  The September 29 
Proposed Rule invites FERC to issue a notice for comment procedures within two business days of the 
Proposed Rule’s publication in the Federal Register. However, if FERC does not do so, the September 29 
Proposed Rule lays out a procedure for comments as well as the rule’s implementation, and states that 
interested parties will have 45 days from the Proposed Rule’s publication in the Federal Register to 
provide comments.  Notably, the Proposed Rule requires FERC to act on the proposal within 60 days of 
the Proposed Rule’s publication in the Federal Register.   
 
The substance of the Proposed Rule is intriguing as it goes well beyond the DOE Staff Report’s 
recommendations.  The Proposed Rule first establishes the criteria for eligible “reliability and resiliency 
resources” which are summarized as: 
 

1) The resource is located in an RTO/ISO; 
2) The resource is able to provide essential energy and ancillary reliability services; 
3) The resource has a 90-day fuel supply on site enabling it to operate during emergencies; 
4) The resource is compliant with all applicable environmental laws and regulations; and 
5) The resource is not subject to cost of service rate regulation by any state or local regulatory 

authority.   



 

 
Next, the Proposed Rule directs each RTO/ISO to “establish a tariff that provides a just and reasonable 
rate for the (A) purchase of electric energy from an eligible reliability and resiliency resource and (B) 
recovery of costs and a return on equity for such resource dispatched during grid operations.”  Further, 
the Proposed Rule states that each eligible resource should be able to recover “its fully allocated costs.”    
 
Insight 

 
The Proposed Rule is notable in several respects.  First, it seemingly requires RTOs/ISOs to implement 
tariff revisions to guarantee cost-of-service recovery for eligible reliability and resiliency resources.  This 
goes against one of the core features of competitive wholesale power markets, in which generators are 
generally compensated based on Locational Marginal Prices rather than a cost-of-service model.  
Further, one of the key criteria for being an eligible reliability and resiliency resource is having a 90-day 
fuel supply on site.  This criterion practically limits this category of resources to coal and nuclear 
resources, as natural gas resources procure their fuel supply from the nation’s natural gas pipeline 
network (and even if they have on-site storage, they do not often have it in a 90-day supply).  Further, 
renewable energy resources are intermittent in nature and do not operate with “fuel” in the traditional 
sense of the word.  These features of the Proposed Rule will make it heavily contested by natural gas 
and renewable energy interests, and likely RTOs/ISOs themselves. 
 
All eyes now turn to FERC to see what it will do.  The next procedural step is likely that FERC will publish 
a schedule for comments within two business days of the Proposed Rule’s publication in the Federal 
Register or adopt the Proposed Rule’s comment schedule.2  Further, it is important to note that there is 
no requirement that FERC adopt all or even a portion of the Proposed Rule.  Section 403(b) of the DOE 
Act states that FERC “shall consider and take final action on any proposal made by the Secretary”- it 
does not require FERC to adopt the recommendations made by the Secretary.  Moreover, section 403(c) 
states that any rulemaking procedures “shall assure full consideration of the issues and an opportunity 
for interested persons to present their views.”  Given the potential impact of the Proposed Rule, it is  
possible that FERC will set longer timelines for comments than what was set forth in the Proposed Rule.   
 
Whatever its timeline, the FERC proceeding related to the Proposed Rule is likely to be extremely 
consequential and contentious.  
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2 As of the date of publication, this has not occurred.   
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