
IN THE TRENCHES: CFPB AGENDA FOR 
2021 AND BEYOND

A review of how current
conditions and future events can
drive the CFPB Agenda in the
coming months.



PRESENTATION OVERVIEW
The only thing worse than over regulation for financial services is uneven 
unpredictable regulation.  It creates an environment with shifting thresholds for 
compliance and risk and an irregular demand for internal resources. 

Today we would like you to takeaway: 

• An understating of the current and possible upcoming events that may drive 
substantial changes to the CFPB; 

• What those resulting changes may be; and 

• How these changes should be driving your conversations and planning 
around your risk and compliance functions today. 



THE PERFECT STORM 
We believe the top three drivers for a shift in regulatory activity will be:

1. Economic Landscape
 COVID-19 continues to decimate the economy

 A drastic increase in consumer defaults will shift regulatory focus as well as public sentiment   

2. Change in Administration
 With the 2016 election we saw changes begin to sweep through the CFPB

 Rule promulgation, supervision, and enforcement activity (as well as guidance coming out of the Bureau) has
shifted direction and tone, its an extremely good barometer for what another change in administration can
bring.

3. Innovation
 Banks have been on the precipice of industry altering disruption through technology and FinTech for the past

5-10 years. The pandemic will most likely accelerate the mass adoption through the industry as banks
search for growth and cost saves – regulators are aware and are trying to get in front of these changes.

 This includes the CFPB



TONE FROM THE TOP

“Consumers want and need to have someone stand on their side to see that they are
treated fairly. We seek to protect them against unfair surprises, frustrating
runarounds, and bad deals that ruin their credit, cost them their homes, and saddle
them with further problems. We stand with them, proudly and unapologetically.”

- Richard Cordray, Director of the Consumer Bureau from January 2012 to November 2017 

“It’s fair to say that the bureau’s previous governing philosophy was to ‘push the 
envelope’ aggressively, under the assumption that we were the good guys and the 
financial-service industry was the bad guys.... The days of aggressively ‘pushing the 
envelope’ are over.” 

- Mick Mulvaney, Acting Director of the Consumer Bureau from November 2017 to December 2018



ENFORCEMENT 
TRENDS 

Data taken from CFPB website

Dates to keep in mind:  

• Richard Cordray steps down late 2017 (his 5 
year term would have ended in July 2018)

• Mick Mulvaney is placed as Interim Director by 
President Trump in late 2017

• Kathleen Laura Kraninger is appointed 
Director of the CFPB on December 11, 2018
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CFPB FUNDING 
• The Director of the Bureau requests the Board of

Governors of the Federal Reserve (FRB) to transfer
funds in the amount that he or she has determined
are reasonably necessary to carry out the Bureau’s
mission within the limits set forth in the Dodd-Frank
Act.

• FY 20 Budget Overview: Litigation costs are
expected to decrease after the Bureau resolved a
significant number of outstanding enforcement
actions in FY 2019 through litigation, settlement, or
issuance of a default judgment.

• Please Note: After Richard Cordray stepped down
in late 2017, we saw more than a $200M drop in
funds requested the following years
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ENFORCEMENT ACTION COLLECTIONS
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CFPB ENFORCEMENT ACTION
CRITICISM

In late-2019, the House of Representatives’ Committee on Financial Services published a report 
regarding decreases in the dollar value of settlements at the CFPB.  In the event of an administration 
change, this may signal a shift in enforcement focus.    



DIRECTOR KRANINGER REMARKS: FINANCIAL 
STABILITY OVERSIGHT COUNCIL MEETING 5.15.20

• My first example is through our consumer complaint system which saw record volumes in
March and April. As we assist individual consumers with complaints, we also identify
broader challenges.

• In the mortgage space, we heard a common concern early on regarding balloon payments
at the end of the CARES Act forbearance period. While the CARES Act did not specify the
accommodation to come after forbearance, the intent, reiterated by regulators, is clearly to
help consumers through this uncertain time.

• The Bureau has also developed a new, targeted supervisory approach, called Prioritized
Assessments, to focus on those markets and institutions that pose the greatest risk of consumer
harm as a result of pandemic-related issues.



CFPB: 
COMPLAINTS 

REMAIN FRONT 
AND CENTER    

CFPB Complaint Bulletin: Complaints mentioning coronavirus keywords (May 2020)

• In March and April 2020, the Bureau’s Office of Consumer Response received 
approximately 36,700 and 42,500 complaints, respectively – the highest 
monthly complaint volumes in the Bureau’s history. 

• Unable to reach customer service representatives to talk, reporting hold times of 
several hours. For those who are pursuing payment options, some described no 
methods other than phone to access potential options. Consumers typically 
described this issue in the following product categories: mortgage, credit card, 
vehicle loan/lease, student loan, and personal loan.

• Consumers who are pursuing alternative payment options expressed concern 
about the potential negative credit reporting implications. Some consumers are 
concerned about negative reporting and, consequently, a reduced ability to 
obtain financing. 

• Continued attempts by companies to collect a debt. Consumers who receive 
collection attempts by companies expressed dismay that companies are 
continuing collection activities during a national emergency. 

• Concerns whether consumers will have to pay lump sum payments at the 
completion of forbearance periods. Many of these consumers reported that 
companies offering forbearance periods informed them that there would be a 
balloon payment equal to the entire amount placed in forbearance. Typically this 
is seen in mortgage products. 

https://files.consumerfinance.gov/f/documents/cfpb_complaint-bulletin_coronavirus-complaints.pdf


SEILA LAW LLC V. CFPB – BE CAREFUL WHAT YOU 
WISH FOR

• Seila Law, which provides debt-relief services to consumers, was under investigation by
the CFPB for possible TCPA violations. They challenged the CFPB’s authority to request
documents from the firm, arguing that the bureau’s structure was unconstitutional because
it has just one director, who has substantial power but can only be removed “for cause.”

• A divided Supreme Court ruled that these restrictions on the removal of the CFPB director
are unconstitutional as they violate the Constitution’s separation of powers.

• The court refused a broader challenge by Seila Law seeking to invalidate the CFPB’s
enabling legislation because of the unconstitutionality of this provision.



REFLECTIONS ON THE 2015/2016 RULEMAKING 
AGENDA

2015/2016 AGENDA IMPLEMENTED

Arbitration Agreements in Consumer Agreements. Implemented a prohibition on mandatory arbitration, however this 
rulemaking was revoked through Congressional Review Act.

Concerns associated with the use of payday, auto title, and similar lending 
products.

Rulemaking issued with ATR sections omitted.  Payment provisions 
preserved.

Overdraft Programs on Checking Accounts and requirements for opt-in, 
coverage limits, posting orders, NSF fee structures, and account closure.  

No existing implementation, also 2009 changes to Reg E were subject to a 
ten-year review in early 2019.  In 2017, the Bureau had published “Know 
Before You Owe” model overdraft opt-in forms.    

Debt Collection Activities Proposed Rulemaking issued May 7, 2019.  

Prepaid Card Rules regarding Reg E protections, uniform disclosures, and 
overdraft protections.

Final Rule issued with compliance date of April 1, 2019.  

Larger Participant Rule changes that include consumer installment loans and 
vehicle title loans for purposes of supervision, including mandatory 
registration with the Bureau.

No expansion to date.  

Credit application oversight for women-owned, minority-owned, and small 
businesses.

No rulemaking to date, but the Bureau continues to hold hearings and 
meetings on the impact to small business and lenders.



REFLECTIONS ON THE 2015/2016 RULEMAKING 
AGENDA (CONTINUED)

2015/2016 AGENDA IMPLEMENTED

Credit reporting accuracy and consumer dispute resolution rulemaking. None to date.  CFPB and FTC hosted a public workshop in December 2019 
on issues relating to credit report accuracy.  

Revised student loan disclosure and prohibitions on certain conduct by 
student loan servicers including those related to payment processing, 
servicing transfers, complaint resolution, and co-signer release.

None to date.

Changes to annual privacy notice requirements where financial services 
companies do not share beyond permitted sharing and the company has 
made no changes to its last-issued privacy policy.

Implemented August 10, 2018.



PAYDAY LENDING 
This month the CFPB announced a final rule covering small dollar lending which rescinds the
mandatory underwriting provisions of the 2017 Payday Lending Rule. The 2017 Payday
Lending Rule was the result of a prior CFPB initiative, which was led by former CFPB Director
Richard Cordray, and was developed following the CFPB’s publication of a white paper on
April 24, 2013.

1. For short-term and longer-term loans with balloon payments, the Bureau stated it would be an
unfair and abusive practice for a lender to make such loans without reasonably determining that
consumers have the ability to repay the loans according to their terms. Therefore, the 2017
Payday Lending Rule generally required that, before making such a loan, a lender must
reasonably determine that the consumer has the ability to repay the loan creating mandatory
underwriting provisions.

2. For the same set of loans and for longer-term loans with an annual percentage rate greater than
36 percent that are repaid directly from the consumer’s account, the 2017 Payday Lending Rule
stated it would be an unfair and abusive practice to attempt to withdraw payment from a
consumer’s account after two consecutive payment attempts have failed, unless the lender obtains
the consumer’s new and specific authorization to make further withdrawals from the account.

https://www.consumerfinance.gov/about-us/newsroom/cfpb-issues-final-rule-small-dollar-lending/
https://files.consumerfinance.gov/f/documents/201710_cfpb_final-rule_payday-loans-rule.pdf
https://files.consumerfinance.gov/f/201304_cfpb_payday-dap-whitepaper.pdf


PAYDAY LENDING—WHAT WAS REMOVED
In issuing the revised Payday Lending Rule, the CFPB rescinded “mandatory underwriting” 
provisions promulgated in November 2017.  These provisions:

 MANDATORY ABILITY TO REPAY ANALYSIS:  provide that it is an unfair and abusive practice for a lender to make 
a covered short-term or longer-term balloon-payment loan, including payday and vehicle title loans, without 
reasonably determining that consumers have the ability to repay those loans according to their terms; 

 MANDATORY UNDERWRITING REQUIREMENTS:  prescribe mandatory underwriting requirements for making the 
ability-to-repay determination; 

 ATR EXEMPTIONS:  exempt certain loans from the underwriting requirements; and 

 ATR IMPLEMENTATION PROVISIONS:  establish related definitions, reporting, and recordkeeping requirements.



ARBITRATION RULE

April 24, 2012: CFPB 
launched a public inquiry 
into how consumers and 

financial services 
companies are affected by 
arbitration and arbitration 

clauses.

December 12, 2013: CFPB 
releases the Arbitration 

Study Preliminary 
Results and held a field 

hearing including remarks 
by Director Cordray. 

Followed by the release of 
the final study on 3.10.15:

May 5, 2016: CFPB issued 
a proposed rule on 

arbitration agreements 
and held a field hearing 

including remarks by 
Director Cordray.

July 10, 2017: CFPB issued 
a final rule entitled 

Arbitration Agreements 
which effectively banned 

consumer financial 
companies from using 

mandatory pre-dispute 
arbitration clauses to deny 
their customers the right to 

file a class action.

November 1, 2017:  Less 
than 4 months later, 

President Trump signed a 
joint resolution passed by 
Congress disapproving the 

Arbitration Agreements 
Rule under the 

Congressional Review Act 
(CRA). Pursuant to the joint 
resolution, the Arbitration 
Agreements Rule has no 

force or effect. 

November 22, 2017:  The 
Bureau published a notice  
removing the Arbitration 
Agreements Rule from the 

Code of Federal 
Regulations.

https://www.consumerfinance.gov/data-research/research-reports/section-1028a-arbitration-study-results-to-date/
https://www.consumerfinance.gov/about-us/events/archive-past-events/field-hearing-arbitration-dallas-tx/
https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-director-richard-cordray-at-the-field-hearing-on-arbitration/


ARBITRATION RULE

Once a regulation is subject to the Congressional Review Act (“CRA”), the CRA
prevents the federal agency from reissuing of the rule in substantially the same form 
or the issuing of a new rule that is substantially the same "unless the reissued or new 
rule is specifically authorized by a law enacted after the date of the joint resolution 
disapproving the original rule.“

The Republican controlled House and Senate took action against two CFPB Rules:

 The Arbitration Rule

 Guidance Regarding Discrimination in Auto Lending Rate Markups (discussed later)



FAIR LENDING ACTIVITY 

In late November 2017 the then interim director of the CFPB, Mick Mulvaney, as one of his first 
official actions moved the Office of Fair Lending into the director's office, effectively sidelining 
the office's Obama-era chief, Patrice Ficklin, by stripping the office of enforcement powers.

During the October 2019 House Fincaial Services Committee meeting, Rep. Joyce Beatty (D-
OH) asked Director Kraninger why the CFPB had not issued any fair-lending violations in a six-
month period, citing a CFPB report. She states, "This was the first time in history when there
was no discrimination in six months. Do you really expect me to believe that?"

Kraninger responded that the report "is not a measure of discrimination happening."

"So there was discrimination, we just didn't deal with it?" Beatty said.



VOLUME OF CFPB DOJ REFERRALS
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OPEN DOJ CASES
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ECOA: INDIRECT AUTO LENDING
• In 2013, the CFPB provided guidance which explained how the Equal Credit

Opportunity Act (ECOA) applies to indirect auto lending and provided guidance
for indirect auto lenders on ways to limit fair lending violations (CFPB Bulletin
2013-02).

• On May 21, 2018, the President signed a joint resolution passed by Congress
disapproving the Bulletin, therefore consistent with the joint resolution, the Bulletin
has no official force or effect. This had the effect of repealing the guidance but
not the CFPB’s authority to pursue ECOA violations within the space.

• To date we have not seen any further enforcement action from the Bureau that
tests the limits of the Presidents actions within the space, but we are still seeing
supervision activity taking place clearly using the guidance as a best practice.

http://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-to-hold-auto-lenders-accountable-for-illegal-discriminatory-markup


WOMEN AND MINORITY-OWNED AND SMALL 
BUSINESS REPORTING REQUIREMENTS
Section 1071 of the Dodd-Frank Act amended the Equal Credit Opportunity Act to require, subject to rules
prescribed by the Bureau, financial institutions to collect, report, and make public certain information
concerning credit applications made by women-owned, minority-owned, and small businesses.

In May 2017, the CFPB issued a Request for Information (RFI) regarding the small business lending
landscape in order to “augment the Bureau’s expertise in this space.” Although the RFI suggested
that the CFPB would move quickly to implement Section 1071, its Fall 2018 agenda reclassified
Section 1071 implementation as a long-term action item

The Bureau hosted a symposium on small business data collection in November 2019 in order to facilitate a
discussion with outside experts on the issues implicated by creating such a data collection and reporting
regime. After the symposium, the Bureau anticipates that its next step will be the release of materials in
advance of convening a panel under the Small Business Regulatory Enforcement Fairness Act, in conjunction with
the Office of Management and Budget and the Small Business Administration’s Chief Counsel for Advocacy, to
consult with representatives of small businesses that may be affected by the rulemaking.

Studies have been conducted by the CFPB on the costs to businesses of implementing these data collection
obligations, though this was temporarily suspended due to COVID-19.

https://www.consumerfinance.gov/data-research/research-reports/key-dimensions-small-business-lending-landscape/
https://www.consumerfinance.gov/about-us/blog/fall-2018-rulemaking-agenda/


MORTGAGE SERVICING  
Section 1024(a)(1)(A) of the Dodd-Frank Act gives the CFPB authority to supervise all nonbank mortgage servicers regardless of
size, meaning it is not required to define larger participant rules as it needs to for debt collection and other markets. When the CFPB
began its supervision of nonbank entities, it stated that "when considering whether and how to supervise particular non-banks, we will
consider several relevant factors, including the non-bank's volume of business, types of products or services, and the extent of state
oversight." Please note that at this time, nonbanks only had 6.8 percent of the markets, and they couldn't get to all participants. They
now have more than 67%.

An older report issued in 2014 by the Financial Stability Oversight Council stated that "MSRs are increasingly being transferred to
non-bank mortgage servicing companies. While the CFPB and state regulators have some authority over these companies, many of
them are not currently subject to prudential standards such as capital, liquidity, or risk management oversight. Further, in many cases,
mortgage investors' ability to collect on mortgages is dependent on a single mortgage servicing company, where failure could have
significant negative consequences for market participants." The FSOC went on to state that it recommends, "in addition to continued
monitoring, state regulators work together to collaborate on prudential and corporate governance standards to strengthen these
companies, in collaboration with the CFPB and [the Federal Housing Finance Agency], as may be deemed appropriate." To date, this
has not occurred.

The CFPB was well aware of the rising increase in market share of nonbank servicers as well as the information contained in the
GAO, FSOC and Federal Reserve reports. In 2016's CFPB's Supervisory Highlights, it spent the full 21 pages of the document
expressing that it was concerned about the range of legal violations identified at various mortgage servicers, and that
remediation and improvements did not seem uniform throughout the industry.

https://www.treasury.gov/initiatives/fsoc/Documents/FSOC%202014%20Annual%20Report.pdf


PACE FINANCING (2020 RULEMAKING AGENDA)

Required under the Economic Growth, Regulatory Relief, and Consumer Protection Act 
of 2018 (EGRRCPA).

It requires:
 Amendments to Regulation Z (the Truth in Lending Act) relating to “Property Assessed Clean Energy” 

(PACE) financing.  

 PACE financing is a method of using tax assessments to finance home energy efficiency improvements.

 PACE financing would be subject to ability to repay (ATR) requirements, similar to home mortgage 
loans.

 In March 2019, the Bureau issued an Advanced Notice of Proposed Rulemaking seeking example 
agreements and public comment on the regulation of PACE financing.



FDCPA UPDATES (2020 RULEMAKING AGENDA)

The Bureau plans to finalize a rule in October to update and modernize communication 
practices for third-party debt collectors subject to the Fair Debt Collection Practices Act.

On May 21, 2019, the Bureau solicited comments on proposed debt collection rules. The 
Bureau’s proposed rule would amend Regulation F to:
 (1)  Impose strict limits on how frequently debt collectors may call consumers (7x per week, 7 day break 

after contact);

 (2)  Provide a model debt collection notice that would be sent to a consumer with a “tear off” for the 
consumer to respond;

 (3)  Provide restrictions on how collectors may use email, voicemail, and text messaging to contact consumers 
(particularly giving consumers the right to limit collection calls);

 (4)  Prohibit suing or threatening to sue to collect on debts past the applicable statute of limitations;

 (5)  Prohibit the reporting of negative credit information until collection communications have been sent to the 
consumer; and

 (6)  Prohibit the sale, transfer, or placement of a debt if the debt collector knows (or should know) that the 
debt has been paid, settled, discharged in bankruptcy, or the result of identity theft.



ESCROW RULE EXEMPTION (2020 RULEMAKING 
AGENDA)
The Economic Growth, Regulatory Relief, and Consumer Protection Act of 2018 directs 
the Bureau to issue rules exempting creditors with assets of less than $10 billion from 
the escrow requirements of Dodd-Frank.  

The requirement obligated lenders making higher-priced mortgage loans (HPMLs) to 
establish escrow accounts for the payment of taxes and insurance.  An HPML is, 
generally, a loan where the APR exceeds a comparable loan APOR plus a spread.  



LIBOR RULE EXPIRATION (2020 RULEMAKING 
AGENDA)

No guarantee that LIBOR will exist beyond the end of 2021.  

The rule would:
 Address alternative indexes for use by consumer creditors;

 Address forms that can be used to communicate these changes in terms; and

 Address how the “rate re-evaluation” provisions applicable to credit cards would apply to the LIBOR discontinuation.

On June 4, 2020, the Bureau issued a NPRM on the LIBOR transition:
 The LIBOR transition does not trigger ARM interest rate adjustment notices;

 The replacement index must have historical fluctuations that are substantially similar and the new rate selected must be substantially similar. 

 The proposed rule would generally identify December 31, 2020, as the date used for selecting the index values for the LIBOR index and the 
replacement index to compare the rates, rather than using the index values on the date the original index becomes unavailable.

 The proposed rule would allow the use of WSJ Prime as an index or a spread-adjusted SOFR recommended by the Alternative Reference Rates 
Committee (ARRC). 

 Lenders must comply with a change-in-terms notification program regarding the index transition.

 Rate review obligations applicable to credit cards would be suspended if the only change is the change to the index (i.e., every 6 months 
review).   



ARTIFICIAL INTELLIGENCE AND MACHINE 
LEARNING (2020 RULEMAKING AGENDA)
The Bureau issued guidance on July 7, 2020 highlighting the potential uses of artificial intelligence and 
machine learning in financial services—particularly credit underwriting models.  

AI could have benefits for millions of consumers that have “thin” or no credit files. 

However, AI may create or amplify risks of unlawful discrimination, lack of transparency, and privacy 
concerns.

It is unclear how ECOA and FCRA adverse action notice (AAN) requirements apply to these types of credit 
underwriting systems.

The Bureau clarified that:
 A creditor need not describe how or why a disclosed factor adversely affected an application;

 A creditor may disclose a reason for a denial even if the relationship of that disclosed factor to predicting 
creditworthiness may be unclear to the applicant.

 A creditor must accurately describe the factors actually considered and scored by the creditor, even if those reasons are 
not reflected on the current sample forms published by the Bureau.



CONTEXT:  UPSTART NO-ACTION LETTER

September 2017- CPFB issued a No-Action Letter to Upstart Network, Inc.

If an applicant has no credit score, the applicant must have graduated from or be 
enrolled in (i) a bachelor’s degree program, (ii) a more advanced degree program, (iii) 
an associate’s degree program, or (iv) a job offer or verifiable source of income.

CFPB Staff “has no present intent to recommend initiation of supervisory or enforcement 
action against Upstart with respect to the Equal Credit Opportunity Act”

Decision was part of the CFPB’s Project Catalyst designed to encourage consumer-
friendly developments for financial products



UPSTART NO-ACTION LETTER
(CFPB DATA UPDATE: AUG. 6, 2019)
The alternative data underwriting model approves 27% more applicants than the 
traditional credit-score based model, and yields 16% lower average APRs for 
approved loans.

Acceptance rates increased across all race, ethnicity, and sex segments.  APRs decreased 
for each segment.  

"Near prime" consumers with FICO scores from 620 to 660 are approved approximately 
twice as frequently.

Applicants under 25 years of age are 32% more likely to be approved.

Consumers with incomes under $50,000 are 13% more likely to be approved.

There were no observable disparate impacts on minorities, females, or individuals 62 
and over.



TRIAL DISCLOSURE SANDBOX

Entities seeking to improve consumer disclosures may conduct in-market testing of alternative 
disclosures for a limited time upon permission by the Bureau.

Participants can also apply for a No Action Letter at the same time.

Approvals will provide protection from liability under the Truth in Lending Act (Reg Z), the 
Electronic Fund Transfer Act (Reg E), or the Equal Credit Opportunity Act (Reg B).  However, at 
this time, the safe harbor relief would not extend to other financial consumer statutes 
administered by the CFPB, nor, in the CFPB’s view, would it preempt state consumer laws.

Generally time limited to 2 years, though an extension could be granted.

Director Kraninger has also indicated a desire to start a formal “interpretive letter” and 
“advisory opinion” process for entities seeking review of financial products or legal 
interpretations.

Interestingly, the approval cannot be revoked and can only be terminated by the Bureau.    



THE CRYSTAL BALL
Blending Supervision and Enforcement:  Shifts to make long-standing supervision concerns public through public enforcement 
actions.

Student Lending:  Model forms for income-driven repayment plans and simplification of Reg Z student loan disclosures.  
Detailed UDAAP guidance for student loan servicers.

Strengthening Debt Collection Restrictions:  Consumer advocates had pushed for: 
 (i) a once-per-three-day collection call rule, 

 (ii) oral revocations of consent, 

 (iii) limits on the use of phone numbers not provided by the consumer, 

 (iv) prohibitions on “limited call back” messages (“to discuss an account”);

 (v) prohibitions on calls to employers, neighbors, family, or friends; and

 (vi) heightened standards for text messages, emails, and social media messaging, including limits.

Strengthening Fair Lending:  Shift of fair lending out of the Director’s office with potential review of existing fair lending 
investigations that did not lead to enforcement.  Similarly, the Bureau could enhance small business data collection that is 
already a component of the PPP Loan Program.  

Limited English Proficiency (LEP) Efforts:  In 2017, the CFPB issued an overview of Limited English Proficiency consumer 
challenges.  Other regulators have refocused on this issue and the Bureau may choose to do so.  

Auto Lending:  A renewed focus on fair lending within auto lending—either directly or by regulating the sources of financing.     
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