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Business Continuity, Force Majeure, Etc.

Topics we will cover

• Force majeure

• Other related defenses to contractual non-performance

• Rights and remedies if performance excused

• Practical issues to consider
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COVID-19 and Force Majeure

• What is “Force Majeure” (a superior force) – unforeseen circumstances 
outside a party’s control which prevent it from performing its contractual 
obligations

• Application based on: 

o Contract executed prior to COVID-19; 

o Contract executed during or after COVID-19; 
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Elements of Force Majeure

• Basic elements of Force Majeure analysis:

o Does the contract have a Force Majeure clause?

▪ Which events are specifically listed?

o Does the event qualify as force majeure under the contract?

o Is the risk of nonperformance foreseeable and able to be mitigated?

o Is performance truly impossible (or impracticable)?

o What are the obligations of the parties?

o Remedies?
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Does the event qualify as “Force Majeure”?

• Which events are specified as a Force Majeure event?

o Pandemics, epidemics, disease outbreaks

o Government orders and acts, or civil emergency

o Acts of God

o Catch all or boilerplate – “beyond reasonable control of party”

• (This list is not exhaustive)
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What does not qualify as Force Majeure?

• Difficult market conditions

• Financial difficulty in performance

• Events or circumstances that could have been anticipated or for which 
risk was assumed
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Is COVID-19 a Force Majeure event that excuses 
performance under your contract?

• Do COVID-19 events fall within the Force Majeure clause?

• Were the events unforeseeable and beyond the control of the party 
claiming FM??

• Have the events caused performance to be impossible (or impracticable 
in some states)?

• Has party claiming FM taken reasonable steps to mitigate?
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Remedies in the event of a Force Majeure event?

• Does the contract provide for remedies?

o Temporary excuse for delays in performance or non-performance

o Right to cover (performance and damages)

o Termination rights (with or without refund)

o If contract doesn’t address remedies, common law remedies
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Other Defenses That May Excuse Contract Performance

• If no Force Majeure clause or Force Majeure doesn’t apply, consider

o Impossibility

o Commercial Impracticability

o Frustration of Purpose of Contract

• Commercial lease considerations

• Parties’ duties and remedies if performance excused
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Other Defenses – Impossibility of Performance

• Performance excused if becomes objectively impossible because of 
unforeseeable event

o Physically impossible – destruction of subject matter of contract; 
death of party

o Legally impossible – due to govt. law or order

• Financial difficulty or extreme market conditions not enough
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Other Defenses – Commercial Impracticability

• A party’s performance is excused if:              

o Performance is made “impracticable” (extremely difficult or 
expensive)

o Without the party’s fault

o By occurrence of events the non-occurrence of which was a basic 
assumption on which contract made

o Unless circumstances indicate the contrary

Restatement Contracts (2d) § 261; UCC § 2-615
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Other Defenses – Frustration of Purpose

• A party’s performance is excused if:

o the principal purpose of contract is frustrated

o Without the party’s fault

o By occurrence of event the non-occurrence of which was a basic 
assumption on which contract made

• Frustration of purpose must be near total so that, without it, transaction 
would make little sense.

Restatement Contracts (2d) § 265

13



Particular Types of Contracts

• Commercial Leases

o Force majeure clauses often do not excuse payments

o Other clauses/issues to consider:

▪ Permitted/required uses

▪ Quiet enjoyment

▪ Constructive eviction/temporary taking
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Other Defenses
Duties and Remedies Arising from Excused Performance

• If excusable event temporary, duty to perform generally suspended but 
not discharged

• If only part of performance excused, render remaining if can still 
substantially perform

• Other party’s performance obligations suspended or discharged

o Could other party terminate the agreement?

• Restitution and other equitable remedies – to protect parties’ reliance 
interests
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Practical Issues to Consider

• Review/analyze force majeure clause (and applicable law)

o Is event – COVID-19 and resulting government pronouncements – covered?

o Was event unforeseeable and outside party’s control?

o Has event caused performance to be impossible or impracticable?

• Take steps to mitigate impact (e.g., alternative supply; remote working)

• If no force majeure or doesn’t apply, consider alternative defenses

• Provide timely and adequate notice

• Consider parties’ duties and remedies upon excused performance

• Negotiating resolution
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Drafting Force Majeure clauses in view of COVID-19

• What is the scope and nature of the contract?

• Which side of the table are you on in the contract?

• Is it better to leave out the Force Majeure clause?

• Is broader or narrower more advantageous?

• What remedies do you want and/or need?
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Related Issues

• Is your business an “essential business” under shelter at home orders?

• Business interruption insurance
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H.R. 6201, the Families First Coronavirus Response Act 
(“Families First Act”)

• Families First Act –Effective April 1, 2020

o Signed into law March 18, 2020

o Requires paid leave 

o Provides for federal grants to state unemployment funds under certain circumstances 

o Allows employers to apply for refundable tax credits to offset the cost of the paid leave

• Additional Guidance

o Provisions of the Act require additional interpretation for which the U.S. Department of Labor and 
Internal Revenue Service are empowered to issue rules and regulations

o DOL issued FAQs on March 24, 2020

o DOL issued Notice Postings on March 25, 2020
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Coronavirus Resources For Employers

Nelson Mullins Resources Page on Firm Website
https://www.nelsonmullins.com/coronavirus-resources

Employment & Labor
• DOL Issues Additional Guidance on FFCRA Paid Leave. Read alert.

• Massachusetts Essential Services. Read alert.

• Employer’s Quick Guide to Workplace Management and Communications With Employees for COVID-19 Issues. Read blog.

• Employer Tax Credits Available Under The Families First Act. Read blog.

• Employer’s Quick Guide to the Families First Coronavirus Response Act. Read blog.

• COVID-19 Employee Leaves, Layoffs and Reductions in Hours — Benefits Considerations. Read article.

• Families First Coronavirus Response Act — Impact on Employer’s Group Health Plans. Read article.

• Workplace Management Considerations for Employers in the Midst of Pandemic. View recorded webinar here and see 
PowerPoint here.

• New York Partner Mitch Boyarsky on the Coronavirus and Your Job, The Wall Street Journal. Read article.

• Workplace Safety and Health Guidelines for Coronavirus Prevention. Read article.
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EMERGENCY FMLA
EXPANSION ACT
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Emergency FMLA Expansion Act

Provision Topic

Employer 
Coverage & 

Eligibility

Employers

• Applies to private employers with fewer than 500 employees

• DOL guidance allows business with fewer than 50 employees to claim exemption if would affect the 
employer’s ability to continue as a “going concern” (i.e. not financially viable)

• Also applies to employees of governmental agencies of any size

Eligible Employees

• Employees employed for at least 30 days

• Except health care providers and emergency responders

Covered 
Event

If the employee is unable to work or telework due to:

• a need to care for a child under 18 years of age because that child’s school (elementary or secondary) 
or place of care has closed or 

• the child’s child care provider (i.e. provider who receives compensation for providing child care 
services on a regular basis) is unavailable due to a public health emergency with respect to COVID-19.
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Emergency FMLA Expansion Act

Provision Topic

Benefits
Up to 12 weeks of job-protected leave is available. The first 10 days of leave may be 
unpaid, after which employee receives pay for the remainder of leave at two-thirds 
(2/3) of the employee’s regular pay rate up to a maximum paid leave of $200/day.

Possible Pay 
During First 10 
Days of Leave

During the initial 10-day period, employee may elect to use available paid company 
leave (i.e., vacation, leave, personal leave, or medical or sick leave).

Determining Hours 
for Part-

Time/Irregularly 
Scheduled

Part-time is based on hours normally scheduled to work in a 2-week period.  If 
unknown or variable, can use average hours worked each week over the 6 month 
period prior to taking leave. If not employed at least 6 months, can use hours agreed 
upon at time of hire or average over entire term of employment to-date. 

Calculation must include deemed hours for which the employee took “leave of any 
type.”
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Emergency FMLA Expansion Act

Provision Topic

Employee 
Notice 

Obligation
Employee must provide as much notice of the need for leave as practicable

Job Restoration 
at End of Leave

Job restoration rights apply for up to 12 months following earlier of: 

1) the end of leave or 

2) the date when the need related to a public health emergency ends 

Exception to Job 
Restoration

Employer with <25 employees may be exempted if:

1) the employee was on leave due to a public health emergency or 

2) the employee’s position no longer exists due to economic conditions or other changes 
in the operating conditions of the employer that affect employment
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EMERGENCY PAID
SICK LEAVE ACT



Emergency Paid Sick Leave Act

Provision Topic

Employer 
Coverage

• Applies to private employers with fewer than 500 employees

• DOL guidance allows business with fewer than 50 employees to claim 
exemption if would affect the employer’s ability to continue as a “going 
concern” (i.e. not financially viable) 

• Also applies to employees of governmental agencies of any size

Eligibility

• Available for all employees

• Regardless of the employee’s length of service

• Except health care providers and emergency responders
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Emergency Paid Sick Leave Act

Provision Topic

Covered 
Events

If the employee is unable to work or telework because:

1) subject to a Federal, State or local quarantine or isolation order related to COVID-19

2) advised by a health care provider to self-quarantine due to COVID-19 concerns

3) experiencing COVID-19 symptoms and are seeking a medical diagnosis

4) caring for an individual (i.e., not limited to a family member) subject to a federal, state or 
local quarantine or isolation order or advised by a health care provider to self-quarantine 
due to COVID-19 concerns

5) caring for a son or daughter if the child’s school or day care is closed or the child’s care 
provider is unavailable due to public health emergency (same basis as Emergency FMLA –
see above) or

6) experiencing any other substantially similar condition specified by HHS
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Emergency Paid Sick Leave Act

Provision Topic

Benefits

1) Full-time employee is entitled up to 80 hours of paid sick leave

2) Part-time employees are entitled to be paid for the number of hours per day they worked on 
average over the prior two-week period

3) Sick leave taken for reasons (1)-(3) in “Covered Events” slide (COVID-19-related self-care) paid at 
regular rate (max: $511/day and $5,110 in total) 

4) Sick leave taken for reasons (4)-(6) above (care for others and other government specified 
conditions) paid at 2/3 regulate rate (max: $200/day and $2,000 in total)

5) Combined cap on both paid sick leave and emergency FMLA for employee who takes leave to 
care for the employee’s child for school or place of care closing, or child care provider is 
unavailable, due to COVID-19 is $200 per day or $12,000 for the full 12 weeks of Emergency 
Leave

6) In addition to any company-provided or statutory sick leave

7) Employees have the option to take emergency sick leave before any other sick leave available to 
them (employer cannot require employee to use other paid leave) 

8) Does not carry over from one year to the next
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Emergency Paid Sick Leave Act

Provision Topic

Notice
Posting

• Employers must post a conspicuous notice related to employee rights for 
emergency paid sick leave – models can be found here:

https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf

• Notice must be posted by April 1

No 
Discrimination 
or Retaliation

• Prohibition against discharge, discipline, or any discrimination against 
employee who takes leave, files a complaint or institutes or causes to be 
instituted any legal proceeding under the Act
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Employer Health Plan 
Mandates



Health Plan Testing for COVID-19

• Requires coverage and no cost sharing requirements (including deductibles, 
copayments, and coinsurance) or prior authorization or other medical 
management requirements, for:

o Diagnostic testing for COVID-19, and

o Office visits (whether in-person or telehealth), urgent care visits, and ER 
visits that result in an order for or administration of diagnostic testing for 
COVID-19.

• If there was another purpose to the visit/services, only the portion that resulted 
in the diagnostic testing is covered.
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Health Plan Testing for COVID-19

• Impacts employer-sponsored group health plans 

o Fully-insured

o Self-insured 

o Grandfathered

• Impacts all group health insurers 

• Effective immediately on the date of enactment of the Act 

• Continues until the end of the national emergency period

• Additional guidance could be issued.
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TAX CREDITS



How Much Reimbursement is
Available to Employers via Tax Credits?

• Amounts paid under the Paid Leave Mandates are eligible for dollar-for-dollar credit 
against federal employment taxes.

• Applies to wages paid under the Paid Leave Mandates from April 1, 2020 to December 
31, 2020.

• Tax Credits are fully refundable, so if they exceed employment taxes owed, IRS will 
send the refund as quickly as possible.

• Can not double-dip with the separate tax credit for certain paid family and medical 
leave under IRC 45S.

• The amount of Tax Credits is increased by the employer’s “qualified health plan 
expenses” that are allocable to the Paid Leave Mandates (allocated pro rata based on 
periods of coverage).
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How Are the Tax Credits Applied?

• Tax Credits are formally reconciled on quarterly Form 941 

• IRS has announced it will issue emergency guidance this week allowing 
employers to take immediate advantage of the Tax Credits 

o by retaining funds that they would otherwise pay each pay period to the IRS 
in payroll taxes.

o if those amounts are not sufficient to cover the cost of the paid leave, 
employers can seek an expedited advance from the IRS (to be processed 
within 2 weeks or less).
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Which Employers are Eligible for Tax Credits?

• Employers with fewer than 500 employees who pay compensation pursuant to 
the Paid Leave Mandates.

• Self-employed individuals (independent contractors and partners of 
partnerships) who pay compensation pursuant to the Paid Leave Mandates are 
also eligible.

• Governmental employers are not eligible for the Credits.
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MISCELLANEOUS



Expiration of Paid Leave Mandates and Tax Credits

• The Paid Leave Mandates and the accompanying availability of the Tax Credits 
will sunset on December 31, 2020.

• DOL has announced that it will be issuing a temporary non-enforcement policy 
to allow 30 days to come into compliance with the Act, as long as act in good 
faith to comply in the interim.
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Employees Covered by Collective Bargaining Agreement

• Employer can make contributions to a multiemployer plan, provided 
employees can receive pay based on hours worked under the 
multiemployer collective bargaining agreement for paid leave taken under 
FMLA.
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CARES ACT
(pending)



Coronavirus Aid, Relief and Economic Security Act

CARES ACT – not yet law

• Passed by Senate

• House to review CARES Act next

• After House review, requires President’s signature 

Financial Benefits
• One-time payments of up to $1,200 each to individuals, and up to $2,400 to couples filing joint tax 

returns, making less than $100,000. 

o Sliding scale phase out for higher income individuals

• Pays workers collecting unemployment insurance (UI) benefits $600 more per week (in addition to 
regular UI benefit) for up to four months

• Up to 13 more weeks of payments to workers if state UI benefits stop before return to work occurs

• One-time payments of up to $1,200 each to individuals making less than $100,000
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Coronavirus Aid, Relief and Economic Security Act

Eligibility

• W-2 employees

• Independent contractors

• Self-employed

Paycheck Protection Program 

• Continued employment incentive for employers to maintain workers
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Early Warning Signs of Financial Distress

• Key Indicators

o Decrease in revenue

o Decrease in liquidity

o Increase in fixed costs 

o Unknown time horizon

• High Risk Industries

o Gaming 

o Leisure

o Transportation

o Energy 

o Retail

• Proposed Lender Solution

o “Communication in Crisis Rider” to all agreements

▪ Typically a rider is an attachment, schedule, 
amendment, or other writing that is annexed 
(added) to a document in order to modify it

▪ All agreements should include a commitment 
by the parties to engage in constant 
communications to inform and work through 
issues as the economic environment 
continues to shift as driven by the effects of 
Covid-19.T



Case Background

• Mr. Landlord 

o Commercial landlord  

o Owns corner building in Nashville, Tennessee called “Market Madness” 

o Property consists of six stores: 

▪ Popeyes Gym, Beatrice's Bistro and Wine Bar, Vinnie’s NY Style Pizzeria and Home 
Delivery, Massage Trendy, Greg’s Gunnery, and Cruises Are US – Travel Agency

▪ Except for Vinnie’s Pizza and Greg’s Gunnery, all businesses are shutdown as 
nonessential businesses under Tennessee law

• First Bank of Honkey Tonk

o Holds $15,000,000.00 first priority mortgage on the property 

Early Warning Signs of Financial Distress
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Proper Negotiations and Communications

Borrower vs. Lender Considerations

• Borrowers

o Borrowers should proactively communicate with lenders and venders 
regarding their inability to pay 

o Propose creative solutions to recoup potential profits (rent abatements 
with interest)

• Lenders must be proactive in protecting their rights
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Proper Negotiations and Communications

Pre-negotiation Workout Agreement

• Before negotiating a workout, lenders should require borrowers to execute a pre-negotiation workout 
agreement

• Establishes ground rules for negotiations and key provisions to preserve the lender’s enforcement 
rights should those negotiations fail

Borrower Admissions

• Nonbinding negotiations unless in writing 

• Monetary default

• Non-monetary default

• Material adverse change

• Amount of debt owed

• Waiver of defenses

• Consent to entry of final judgment

• Immediate entitlement to stay relief upon 
bankruptcy filing

• Entitlement to accruing fees and costs in 
bankruptcy
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Proper Negotiations and Communications

Lenders also have an incentive to be flexible during negotiations

Other Lender Considerations

• Asset holdings costs

• Foreclosure costs 

• Depressed real estate market 

• Potential resale value of collateral
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Examination and Correction of Legal Documents

What actions can Lender’s take?

• Lenders should review the loan documents to ensure their rights are protected

What to Look for?

• Does the borrower have business interruption coverage?

o May provide working capital 

• Does the lender possess properly perfected liens and security interests? 

o Confirm mortgages and UCC-1 financing statements are properly filed and recorded

o Do UCC filings need to be updated (older than 5 years)?

o Mortgage or UCC-1 financing statement filed within 90 days of a bankruptcy may be subject to an 
avoidance action under Bankruptcy Code § 547 

• Does the lender have a properly executed guaranty?

o Ensure company director or officer properly executed guaranty to secure payment 
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Government Programs and Legislation

Government Legislation & Programs

• U.S. Small Business Administration is offering economic assistance to small businesses   

o $2,000,000 (3.75%)

o Up to 30 year payment term

• Federal Housing Administration has directed Fannie Mae and Freddie Mac to suspend all 
foreclosures and evictions

o 60 days

o FHA insured mortgage

• Stay tuned for additional government programs, approval of stimulus packages, and 
potential additional relief under the Bankruptcy Code
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Formal Assertion of Legal Rights

Borrower/Landlord Considerations

• Notices of default:

o Should send out notices of default to preserve rights

o Negotiate workout with tenants in the interim

• Force majeure provisions 

o Contractual provision which excuses one or both parties’ performance obligations when circumstances 
arise beyond the parties’ control and make performance of the contract impractical or impossible

o Controlled by specific language in the agreement

• Other contractual provisions that excuse performance

• Business interruption insurance

• Bankruptcy and state insolvency law

o Subchapter 5 provides enhanced rights to small businesses
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Formal Assertion of Legal Rights

Lender Considerations

• Notices of default:

o Send notice of default to preserve rights 

o Accelerate debt pursuant to the loan documents in case the borrower files for 
bankruptcy

o Continue communications with the borrower
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Assertion of Legal Rights

Bankruptcy Considerations

• New Subchapter 5 to the Bankruptcy Code

o Effective since February 2020

o Applies to companies with $2,725,625.00 or less in debt

Subchapter 5 Benefits Small Businesses 

• Only the debtor files a plan of reorganization

• No disclosure statement 

• Can confirm plan without impaired accepting class

• No absolute priority rule
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Assertion of Legal Rights

Additional Bankruptcy Considerations for Lenders 

• Determine whether the borrower’s bankruptcy falls within the definition of a Single 
Asset Real Estate 

o A single property or project, other than residential real property with fewer than 
four residential units, which generates substantially all of the gross income of a 
debtor who is not a family farmer and on which no substantial business is being 
conducted by a debtor other than the business of operating the real property and 
activities incidental. Bankruptcy Code § 101(51B).

o Bankruptcy Code § 362(d)(3) generally affords stay relief to lenders secured by this 
type of property if the borrower fails to propose a reorganization plan with a 
reasonable possibility of being confirmed or to begin payments under the contract 
within 90 days of the petition date.
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Compliance with Covenants and Ratio Requirements

What are a lender’s rights after a borrower breaches a covenant?

• Declare default under the loan documents

• Demand early repayment 

• Refuse to make further advances

Key Considerations for Borrower

• Must determine next steps on a timely basis 

o Consider potential effect of withdrawing on a line of credit

o Proactively seek waivers in advance
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Compliance with Covenants and Ratio Requirements

Reporting and Notice Requirements

• Lenders should ensure borrowers comply with notice and reporting requirements  

Examples of Reporting and Notification Requirements

• Financial information

• Auditor reports

• Compliance certificates

• Defaults

• Changes in credit rating

• Developments expected to have a material adverse effect
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Compliance with Covenants and Ratio Requirements

Important Notice Events

• Material adverse effect

o Any development, event, condition, state of facts, etc., that have had, or would 
reasonably be expected to have, a material adverse effect on the business, 
assets, financial condition, or results of operations of the subject party

o Failure to provide notice of a material adverse effect constitutes a default and 
may allow the Lender to terminate the agreement
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Compliance with Covenants and Ratio Requirements

Key Ratio Requirements

• Debt service coverage ratio (DSCR)

o Measures a borrower’s ability to repay debt based on the property’s income and 
performance

o Most Lenders require a DSCR with a 1.25X multiple. 

o Asset can produce an additional 25% of income after paying all debt

• Loan to value ratio (LTV) 

o Measures risk based on the relationship of the loan amount and the value of the asset 
securing the debt

o Commercial lenders generally require a .75% LTV ratio 



60

Compliance with Covenants and Ratio Requirements

Critical Negotiation Points for Borrowers

• Relaxed ratio requirements

• Temporary waiver of covenants

• Deferred or reduced interest payments

• Moratorium on foreclosure 
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Authority to Negotiate

Loan Servicer vs. Lender

• The loan servicer provides administrative support

• The lender originated the loan or is legally entitled to payment under the loan 

• Lender generally has the authority to modify the loan’s terms

• Borrowers must confirm identity and authority of negotiating party 



Questions 
and Answers

amanda.miller@nelsonmullins.com
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