
www.wvbankers.org14  West Virginia Banker Summer 2019 PB West Virginia Banker

Build It or Buy It: 
By Neil E. Grayson, B.T. Atkinson, and Randall L. Saunders, Nelson Mullins Riley & Scarborough LLP

Introduction

Build it or buy it? The decision is not just for home buyers – it 
also applies to those seeking to start a bank. Although these 
are two well-established ways to start a bank, at any given 
time over the past 40 years, it has usually been pretty clear 
which approach made more sense. During most of the 1990s 
there were few de novos because the regulatory hurdles were 
so high. Similarly, from 2008 until 2016, the FDIC had placed 
a virtual moratorium on de novo banks, so the only realistic 
path was to buy an existing small bank and make it your own, 
a de facto de novo. During this period, most “new” banks 

were recapitalizations of troubled banks forced to sell as a 
last resort. On the other hand, from the late 1990s until the 
start of the Great Recession, new banks were relatively easy 
and inexpensive to form, resulting in a wave of de novo char-
ters averaging more than 100 per year during that period. 

With the notable shift in regulatory attitudes over the last few 
years, obtaining a de novo charter is again an option. In some 
markets there are also small, healthy banks for sale – especial-
ly in rural markets with little growth potential and aging man-
agement teams. Based on current bank stock values, these 
banks can be cost-efficiently purchased and rebuilt to form a 

How Best to Start a New Bank Today

Continued on page 16 
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Unlike other accounting or consulting firms that “work in banking,” S.R. Snodgrass works 
only in banking, every day, every week of every month, for more than 70 years. In fact, no 
other accounting and consulting firm has greater knowledge of the needs, challenges 
and opportunities of today’s community banks than S.R. Snodgrass. If you think our 
unique blend of unrivaled banking expertise and personalized service could benefit your 
bank, please allow us to introduce ourselves. We’d be delighted to meet you.

www.srsnodgrass.com/banking
833-404-0344

No other accounting or consulting firm offers
more knowledge of community banks’ challenges

and opportunities than S.R. Snodgrass.

NO
OTHER

FIRM
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new de facto de novo. So which approach makes more sense 
today? The answer depends on a few key factors, including 
those discussed below.

Why Build It? – The De Novo Process 

There are several benefits to a de novo charter approach, 
specifically:

•   A clean slate to start with, including the latest technology 
without potentially cumbersome or outdated legacy systems

•  An improved regulatory willingness to facilitate formation of 
new banks with a more definite time frame for approval

• A shortened de novo restriction period of three years

•  No time spent looking for a bank that passes due diligence 
scrutiny and can be bought on terms acceptable to the new 
management team and investors

De novo groups without well-connected organizers and 
those in slower growth markets have found that pitching an 
investment in a de novo bank is more difficult than expected. 
In the current environment, investing in a de novo bank is 
not purely a financial decision. Investors searching solely for 
a return on a financial investment are not likely to invest in a 
de novo bank in this environment. Investors in de novo banks 
are also typically motivated by a sense of community service, 
entrepreneurial spirit, or both. 

Both state and federal regulators have demonstrated their 
desire to assist de novo banks and streamline the regulatory 
approval process, including committing to make a decision 
on the regulatory applications within 120 days. The FDIC’s 
shortened de novo period also means that a bank has the full 
flexibility of its charter following its first three years of oper-
ations. A de novo bank starts with a clean slate – every bit of 
technology infrastructure as well as each loan and deposit are 
of its own choosing, with no inherited headaches from a prior 
management team.

However, regulators are requiring de novo groups to raise 
significantly more capital than before the financial cri-
sis – enough to take the bank to profitability within three 
years. At the same time, regulators have been reluctant 
to approve innovative or high growth business plans. This 
combination makes it difficult to build a business model 
that will be attractive to both regulators and investors. As 
a result, there have been a number of de novo groups in 
the past few years that received all necessary regulatory 
approvals but had to withdraw their applications because 
they could not raise their capital.

There has not been a de novo bank headquartered in West 
Virginia to open since Premier Bank, Inc. in Shepherdstown in 
July 2005, but there has been a recent increase in activity in 
nearby Ohio and in the Washington, D.C. metro area. Earlier 
this year, Ohio State Bank opened in April in Bexley, Ohio 
followed in June by Trustar Bank opening in the Washington 
D.C. suburb of Great Falls, Virginia. The de novo pathway 
for organizing groups in the region has not been without its 
share of challenges. Vision Bank (Proposed) in McLean, Vir-
ginia recently withdrew its proposed de novo application and 
its key executive officers joined Old Dominion National Bank. 
In addition, despite obtaining approval for FDIC deposit 
insurance in January 2019, MOXY Bank (Proposed) has thus 
far failed to raise its requisite capital to open in the nation’s 
capital and on August 7, 2019 parted ways with its proposed 
chief executive officer Casey Mauldin.

Why Buy It? – The Existing Bank Model

Benefits in buying an existing charter to operate a de facto 
de novo include:

•  Existing systems, which allow a bank to start at “second or 
third base” 

• (Hopefully) existing profitability of the established bank

•  Substantially more flexibility in developing the bank’s 
business plan, including a niche or specialty-focused plan, 

In the current environment, investing in a de novo 

bank is not purely a financial decision. Investors 

searching solely for a return on a financial investment 

are not likely to invest in a de novo bank in this 

environment. Investors in de novo banks are also 

typically motivated by a sense of community service, 

entrepreneurial spirit, or both. 
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and in raising capital in multiple rounds 
at different valuations and on an as-
needed basis, leading to greater interest 
from investors 

•  Additional flexibility to structure 
compensation for organizers who 
undertake the effort to rebuild the bank or 
contribute at-risk capital to the venture

There are also unique headwinds that 
organizers choosing to buy or invest in a 
smaller charter approach face, including:

•  Ability to find a bank that can be bought 
or that will accept growth capital and a 
change in officers and directors) on terms 
acceptable to the new management team 
and investors. 

 •  Challenges in continuing to serve the 
bank’s existing market area, which in many 
cases will be rural with little or no growth, 
while expanding into a new market

•  Less clear regulatory pathway and time 
frame for regulatory approval

•  Potentially high costs of replacing legacy 
infrastructure/IT systems

These headwinds can be significant. Studio 
Bank, a de novo bank which opened 
in Nashville in June 2018, disclosed to 
its investors that it spent six months 
investigating the acquisition of an existing 
bank before choosing to file for a de novo 
charter, evaluating 12 different banks in the 
process. Similarly, Atlantic Bay Mortgage 
Group of Virginia Beach, Virginia attempted 
to expand into a full service bank by 
acquiring Virginia Community Bank but failed 
to obtain regulatory approval and ultimately 
terminated its bid in August 2018, 13 months 
after signing a definitive agreement to 
acquire the bank.

Conclusion

If the economy continues its modest growth 
and existing banks continue to consolidate, 
we will likely see additional efforts to form 
new banks. Whether the better path is 
a traditional or a de facto de novo bank 
will depend on a number of factors but, 
based on our experience in the current 
cycle, we would caution that the ability 
of an organizing group to raise sufficient 
capital cannot be over-emphasized. A de 
novo bank effort that runs out of capital 
is no prettier than an unfinished home 
construction project. 

B.T. Atkinson is a partner in the Charlotte office of Nelson 
Mullins. He focuses his practice in the areas of corporate, 
securities, and regulatory matters for banks and bank 
holding companies, including the formation of de novo 
banks, mergers, acquisitions, offerings of equity and 
debt securities, corporate governance and succession 
planning. He can be reached at (704) 417-3039 or by email 
at bt.atkinson@nelsonmullins.com.

Neil Grayson, a partner with Nelson Mullins Riley 
& Scarborough LLP and head of the firm’s financial 
institutions practice group, has a corporate practice 
focused primarily on financial institutions and other 
financial services companies. Mr. Grayson advises 
clients on matters related to corporate governance, 
enforcement actions and other bank regulatory matters, 
recapitalizations, private equity, securities offerings 
and reporting requirements, mergers and acquisitions, 
executive compensation and related corporate and 
regulatory matters. Mr. Grayson has experience in 
corporate governance matters, securities compliance 
for public companies and representation of emerging 
growth companies and private equity funds. He can be 
reached at (864) 373-2235 or by email at neil.grayson@
nelsonmullins.com.

Randall L. Saunders is a partner in Nelson
Mullins Riley & Scarborough LLP’s West Virginia
office. He focuses his practice on banking and
financial services litigation, class action defense,
regulatory compliance, tax lien resolution, real
and personal property tax appeals, and real estate.
He can be reached at (304) 526-3507 or by email at randy.
saunders@nelsonmullins.com.
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