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The West Virginia Consumer Credit and Protection Act (“WVCCPA”), which stood 
largely unchanged for roughly half a century, has been amended significantly in recent 
years. While this past year has been unpredictable to say the least, the West Virginia 
Legislature gave us the gift of normalcy when it chose to amend the WVCCPA this past 
legislative session for the seventh time in as many years. There is no question the Act’s 
enacted amendments will once again result in significant changes to litigation under the 
WVCCPA. However, proposals that ultimately did not reach the finish line will also be 
important to consider as we look to the future of the Act and the amendments that may 
be coming down the road in future legislative sessions. 

At the outset of the legislative session, there were many proposals on the table that 
would significantly change the WVCCPA. The seminal legislation amending the Act was 
SB 5, which proposed extensive changes to the landscape of WVCCPA litigation. After 
significant revisions, SB 5 ultimately passed the Senate with 23 votes in favor, nine against, 
and two senators abstaining, and later passed the House 77 to 22 with one abstention. 
Governor Justice signed SB 5 into law on March 29, 2021, with an effective date of June 
16, 2021.

The passage of SB 5 continues the theme from most post-2015 amendments to the Act by clarifying the 
purpose of the WVCCPA, but goes a step further by creating mechanisms for encouraging settlement of claims 
prior to trial. One of the changes that arose from the passage of SB 5 is the modification to the calculation of 
reasonable attorneys’ fees in WVCCPA cases. SB 5 amended W. Va. Code § 46A-5-104 so that the reasonableness 
of attorneys’ fees awarded are measured by the “Lodestar Standard.” Notably, this twelve-factor standard has 
existed in West Virginia for more than 40 years1 and has been utilized by West Virginia state and federal courts in 
cases arising under the WVCCPA in the past.2 However, the lack of clarity within the WVCCPA itself regarding 
what constitutes “reasonable” attorneys’ fees created inherent confusion and inconsistency when determining 
the reasonableness of an award of attorneys’ fees, resulting in much litigation of these issues. With the new 
statutory requirement that West Virginia courts consider the “Lodestar Standard” in WVCCPA cases, the hope 
is that this guidance from the legislature prevents needless litigation of these issues going forward and provides 
parties clarity in this arena.

Historically, an award of attorneys’ fees in WVCCPA cases was largely limited to recovery by the plaintiff. 
This too was amended with the passage of SB 5, as a defendant has a stronger avenue for recovering costs 
for defending against frivolous claims arising under the Act. SB 5 created W. Va. Code §  46A-5-109, a new 
section of the WVCCPA. This section specifically allows for recovery of attorneys’ fees by a prevailing party 
if, upon motion, the court finds the opposing party presented a frivolous claim or defense. While the previous 
version of W. Va. Code § 46A-5-104 did, in theory, provide defendants with a means for recovering reasonable 
attorneys’ fees, such recovery was limited only to claims alleging “illegal, fraudulent or unconscionable conduct 
or any prohibited debt collection practice” brought with “bad faith” and “for the purpose of harassment.” This 
heightened standard resulted in few instances of recovery for defendants in WVCCPA cases despite rampant 
misuse of the Act. Newly enacted W. Va. Code § 46A-5-109, however, creates a clarified standard for recovery 
by defining “frivolous” as a claim or defense that lacks substantial justification, is not made in good faith, is 
made with malice or for a wrongful purpose, is made despite a “complete absence of any justiciable issue of law 
or fact,” or is brought for delay or harassment. While W. Va. Code § 46A-5-109’s recovery for frivolous claims 
provision applies to all parties, and specifically claimed defenses, it is apparent that this provision was presented 
to quell the bringing of claims under the WVCCPA that are wholly outside the purpose of the WVCCPA, a 
practice that has gone largely unchecked since the Act’s inception despite W. Va. Code §46A-5-104’s largely 
ineffective defendant-friendly fee-shifting provision.

1 See  Aetna Cas. & Sur. Co. v. Pitrolo, 176 W. Va. 190, 342 S.E.2d 156 (1986).
2 McNickle v. Am. Exp. Co., No. 5:13CV60, 2013 WL 4040574, at *2 (N.D.W. Va. Aug. 8, 2013); CashCall, Inc. v. Morrisey, No. 12-1274, 2014 WL 2404300, 
at *23 (W. Va. May 30, 2014); Koontz v. Wells Fargo N.A., No. 2:10-CV-00864, 2013 WL 1337260, at *11 (S.D.W. Va. Mar. 29, 2013).
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Importantly, W. Va. Code §  46A-5-109 serves a dual purpose, as this section also codified an “offer of 
judgment” provision of the WVCCPA. Offers of judgment are not new to West Virginia, as Rule 68 of the West 
Virginia Rules of Civil Procedure has existed since 1960. Historically, however, offers of judgment had limited 
usefulness, particularly in WVCCPA cases, as there was little incentive under Rule 68 for making an offer of 
judgment. However, as enacted, SB 5 creates a statutory structure which encourages these offers since a rejected 
offer may result in limiting a plaintiff’s recovery. If an offer is made pursuant to the requirements within W. 
Va. Code § 46A-5-109, the offer is not withdrawn or accepted within 14 days, and the ultimate award is one of 
no liability or less than 75% of the offer (exclusive of attorneys’ fees), plaintiffs are precluded from recovering 
attorneys’ fees that accrued following the offer. Further, if, upon motion, the court finds that the plaintiff acted 
without substantial justification or without good faith in rejecting the offer, defendant may be awarded reasonable 
attorneys’ fees for such a rejection. As described by Senator and Judiciary Chairman Trump (R-Morgan), this 
new provision is meant to “create incentives… force people to consider settlement of their cases early in their 
case before attorneys’ fees mount up on both sides of the litigation.”3 

While it is clear SB 5 made significant changes to the WVCCPA, at certain points in the legislative session 
even more changes were on the table. One such proposal, which was included in the introduced version of 
SB 5, was to place a cap on attorneys’ fees at 25% of the total damage award. Additionally, other pieces of 
legislation, such as SB 401 and HB 2322, proposed further limitations on a plaintiff’s WVCCPA claims, including 
the removal of a party collecting its own debt from the definition of debt collector and by imposing a cap on 
statutory penalties within class actions to $500,000 or one percent of the defendant’s net worth. HB 2322 went 
even so far as to propose a limitation on recovery from $1,000 per violation to $1,000 per civil action. These 
proposals may foreshadow the changes we may see during future legislative sessions that would dramatically 
change litigation under the Act.

Additionally, there were several proposals that would have expanded the WVCCPA, bucking the recent 
trends towards limiting the scope of the Act. One such proposal was HB 2130, which would overturn the recent 
Copper Beech4 decision and allowed claims under the WVCCPA for actions related to general and residential 
leases. Ultimately, HB 2130 did not make it out of the House Judiciary Committee, but the inclusion of the term 
“lessors” throughout the enacted SB 5 does raise eyebrows and create questions for the future of the Copper Beech 
decision going forward. Additionally, HB 3159, which ultimately did not make it out of the House Judiciary 
Committee, would have created W. Va. Code § 46A-9-1 et seq., a new enforcement mechanism under the WVCCPA 
related to consumer privacy. HB 3159’s proposal is similar to the Virginia Consumer Data Protection Act enacted 
earlier this year, the second state to pass such legislation. It is likely that as this area develops across the nation, 
we may see similar legislation introduced in future session. While these changes ultimately did not make it 
through the gauntlet that is the 60-day legislative session, these proposals will be important to consider as the 
Act continues to develop in future years.

As you can see, SB 5 made significant changes to the WVCCPA that will result in monumental changes to 
litigation under the Act going forward. While this is a high-level overview of the both the enacted and proposed 
amendments, we invite you to reach out directly if you want to discuss SB 5 or the future of the WVCCPA to 
collaborate and grow the collective knowledge of the defense bar as this area of the law continues to develop.  

3 Senate Session, March 2, 2021 85th Legis. (Statements of Senator Trump) available at http://sg001-harmony.sliq.net/00289/Harmony/en/PowerBrowser/
PowerBrowserV2/20210302/-1/48742, at 11:35.
4 State ex rel. Morrisey v. Copper Beech Townhome Communities Twenty-Six, LLC, 239 W. Va. 741, 806 S.E.2d 172 (2017).


