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The United States Supreme Court issued its unanimous opinion in the 

case Obduskey v. McCarthy & Holthus LLP[1] on Wednesday, March 

20. The court’s ruling effectively removes nearly all activities taken by 

creditors seeking nonjudicial foreclosure of liens and mortgages from 

the ambit of the Fair Debt Collection Practices Act, or FDCPA,[2] save 

for one provision. This decision resolves a circuit split and will have 

significant ramifications for all lenders and borrowers who live in 

jurisdictions that allow for nonjudicial foreclosure. 

 

Nonjudicial foreclosure is the practice by which a lender may foreclose on a security 

interest, typically a mortgage, with minimal court intervention — or no court intervention at 

all — pursuant to local laws and the terms of the contract creating the security agreement. 

Whereas judicial foreclosure traditionally requires the formalities of a full-fledged lawsuit, 

nonjudicial foreclosure, where allowed, is typically a faster and less rigorous process. 

Generally, the nonjudicial foreclosure process requires that a lender provide some sort of 

published notice of foreclosure, usually over a period of weeks, followed by a public, 

scheduled foreclosure sale. Some states, like Colorado — out of which the Obduskey case 

arises — require slight court oversight. Other states do not require any court intervention. 

Currently, 33 states and the District of Columbia allow for some form of nonjudicial 

foreclosure. 

 

The Obduskey case concerned a law firm, McCarthy & Holthus LLP, that was hired 

by Wells Fargoto carry out a nonjudicial foreclosure of a house in Colorado purchased by 

Dennis Obduskey after he defaulted on his mortgage. Colorado’s statutory nonjudicial 

foreclosure scheme is a hybrid style of nonjudicial foreclosure, in that it is initiated without 

filing a lawsuit, but does require court authorization prior to actually conducting the 

foreclosure sale. 

 

Following Colorado state procedure, McCarthy initiated the nonjudicial foreclosure process 
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by sending a letter to Obduskey placing him on notice of the pending action. The next step 

for McCarthy to take under Colorado law would be to send a “notice of election and 

demand” to the “public trustee,” a Colorado state official. However, within 30 days of 

McCarthy sending the initial notice letter, Obduskey sent a “debt verification” letter to 

McCarthy, citing Section 1692g(b) of the FDCPA. Section 1692g(b) requires that a “debt 

collector” cease all collection activities until it provides the requesting borrower with a 

verification of the debt. Rather than provide the verification under Section 1692g(b), 

McCarthy moved forward with the nonjudicial foreclosure process by sending a notice to the 

public trustee. 

 

Obduskey then filed suit in federal court, alleging that McCarthy violated the FDCPA by 

continuing collection activities after receipt of the debt verification letter. The United States 

District Court for the District of Colorado dismissed Obduskey’s lawsuit, holding that 

McCarthy was not a “debt collector” under the FDCPA. The United States Court of Appeals 

for the Tenth Circuit affirmed the dismissal. Obduskey then filed and was granted a petition 

of certiorari to resolve a circuit split that was exacerbated by the Tenth Circuit’s ruling. 

 

The central question for the Supreme Court to address was whether McCarthy fell within the 

definition of “debt collector” under the FDCPA, as that term is defined in the act. The 

Supreme Court’s analysis began and ended with the statutory language of the FDCPA. 

 

Specifically, the court determined that the definition of “debt collector” in Section 1692a(6) of 

the FDCPA has two components: a “primary definition” and a “limited-purpose definition.” 

The “primary definition” defines “debt collector” as “any person ... in any business the 

principal purpose of which is the collection of any debts, or who regularly collects or 

attempts to collect, directly or indirectly, debts owed or asserted to be owed or due another.” 

The third sentence of Section 1692a(6), however, contains the “limited-purpose definition” 

and states: “[f]or the purpose of Section 1692f(6) [the] term [debt collector] also includes 

any person ... in any business the principal purpose of which is the enforcement of security 

interests.” 

 

Section 1692f(6), to which the “limited-purpose definition” applies, prohibits debt collectors 

“from taking or threatening to take any nonjudicial action to effect dispossession or 

disablement of property if — (A) there is no present right to possession of the property ...; 

(B) there is no present intention to take possession of the property; or (C) the property is 

exempt by law from such dispossession or disablement.” 



 

In the court’s view, the existence of the narrower, limited-purpose definition of “debt 

collector” specifically related to the enforcement of security interests was an intentional 

inclusion by Congress, the purpose of which was to narrowly-tailor its application only to 

Section 1692f(6). In making this determination, the court relied on the fact that the “limited-

purpose definition” stated that the term debt collector “also” included persons enforcing 

security interests, but just regarding Section 1692f(6). The use of the term “also” was, in the 

court’s view, intentional by Congress to bring entities enforcing security interests within the 

definition of “debt collector” only for that particular section. To hold otherwise, in the court’s 

view, would be to make the “limited-purpose definition” superfluous — a result the court 

generally seeks to avoid. 

 

In support of this holding, the court cited to the legislative history of the FDCPA, ultimately 

determining that the “limited-purpose definition” was a compromise between two versions of 

the act: one which fully included all nonjudicial collection of security interests within the 

scope of the definition “debt collector” and one which removed such collection activities 

entirely. 

 

As a result of this ruling, persons and entities like McCarthy, who are utilizing sanctioned, 

nonjudicial actions to enforce security interests must only meet the requirements of Section 

1692f(6), and are not bound by the greater obligations of the FDCPA as a whole. This 

holding will have a profound impact on jurisdictions allowing for non-judicial foreclosure —

particularly those circuits that previously held that nonjudicial foreclosure was fully covered 

by the FDCPA. Lenders utilizing nonjudicial foreclosure in those jurisdictions will no longer 

have to cease the process when they receive a “debt verification” letter — a powerful tool 

previously available to borrowers to forestall nonjudicial foreclosure in those jurisdictions. 

 

Of note, although the decision of the court was unanimous, Justice Sonia Sotomayor did file 

a concurring opinion in which she noted that this was a “close case” and that if Congress 

felt that the court was wrong, it was welcome to change the language of the FDCPA. 

Whether Congress will accept Justice Sotomayor’s invitation is yet to be known. Until then, 

lenders and creditors can claim the Obduskey decision as a major victory. 
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[1] Case No. 17-1307 in the Supreme Court of the United States, Obduskey v. McCarthy & 

Holthus LLP, 586 U.S. ___ (2019). 

 

[2] 15 U.S.C. Section 1692-1692p. 
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