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Bringing Offshore Wind to 
Land Through the Coastal Zone
Newman Jackson Smith*

Abstract: President Biden has set ambitious goals for a cleaner 
environment, calling for the end of carbon-based energy pro-
duction by 2050. The United States is working to catch up 
with other nations in the development of greater capacity for 
energy produced by wind, and these initiatives give alternative 
fuel companies reason for hope. Offshore wind projects will 
be no easy lift for companies, however, as they must navigate 
a labyrinth of state and federal laws and regulations as well 
as local opposition. The purpose of this article is to examine 
the relevant laws and regulations that will come into play 
as companies try to advance businesses that produce energy 
from offshore wind.

The challenges and opportunities for Offshore Wind (OSW) in 
the United States are significant. Bringing this renewable energy 
resource to our homes and businesses as soon as possible is neces-
sary and should have a positive economic impact as well as reducing 
our nation’s carbon footprint. While Europe and other parts of the 
world have deployed windmills at sea for a couple of decades, the 
United States is just now planning, permitting, and building the 
infrastructure, windmills, ships, and workforce needed to launch 
this resource into the grid and our economy. President Biden’s Janu-
ary 27, 2021, Executive Order on climate1 initiated a government-
wide approach to enable renewable energy projects and to remove 
carbon from energy production by 2050. But the federal govern-
ment has not been asleep at the switch for OSW. The creation of 
the Bureau of Ocean Energy Management (BOEM) in 20112 was 
preceded in 2009 by the issuance of the final regulations for the 
Outer Continental Shelf (OCS) Renewable Energy Program, autho-
rized by the Energy Policy Act of 2005 (EPAct). These regulations 
provide a framework for issuing leases, easements, and rights-of-
way for OCS activities that support production and transmission 
of energy from sources other than oil and natural gas. In support 
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of that the studies of the OCS wind fields were conducted, and 
Programmatic Environmental Impact statements were prepared for 
the Alternative Energy and Alternative Use Program on the OCS.3 
Those efforts laid a foundation of information needed to identify 
the OSW resource areas, the basic environmental information about 
the areas of OCS capable of supporting wind energy, and potential 
impacts from such development. 

Now the U.S. OSW industry is engaged in the first hurdles of 
preparing initial plans for the OCS areas where wind energy could 
be economically generated and transmitted ashore, bidding on 
leases, and submitting plans for environmental review to BOEM. 
The Block Island, Rhode Island, wind farm is the only one operat-
ing so far with five turbines generating power. A Dominion Energy 
pilot project with two pilot project turbines already off the coast of 
Virginia is closest commercial project to being under construction 
(Coastal Virginia Offshore Wind). Several projects are moving 
through the review and leasing stages, with the Empire Wind project 
off New York being the latest to go into environmental review. But 
these federal activities are only part of the story. State governments 
have a hand in the leasing and state and local governments have a 
say in the permitting and landside activities needed for the energy 
to connect to the grid as well as support facilities for maintaining 
the offshore turbines. 

A primary tool already in place to regulate these activities is 
the Coastal Zone Management Programs (CZMPs) of the coastal 
states. The NOAA Coastal Zone Management Program4 presents 
a major opportunity for coordination of efforts to enable OSW 
energy development because each coastal state (including states 
bordering the Great Lakes) can participate in the Program and 
develop its own management system for coastal resources. State 
Coastal Zone Program approval by the U.S. Secretary of Commerce 
provides a state with authority to regulate federal activities in the 
state’s coastal zone (as the zone is defined by each state) to the extent 
that federal activities must “be consistent to the maximum extent 
practicable” with the state’s CZMP (see generally 15 CFR 930).5 
Federal activities include direct federal activities,6 federal permit-
ting decisions,7 federal assistance to state and local governments 
(such as HUD grants),8 and OCS Exploration, Development, and 
Production Activities authorized by the Secretary of the Interior.9 
State implementation of the Clean Water Act for discharges and 
water quality also regulate these activities in addition to a state’s 
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coastal zone management policies. The Public Trust Doctrine 
for coastal lands and waters is also a responsibility of our coastal 
states and may affect siting decisions for where cables and other 
components of OSW projects as they are sited.

Local governments may also have local CZMPs under the 
state Program, and an opportunity to coordinate OSW activities 
at the federal, state, and local levels can be implemented through 
the CZMPs of the coastal states. The new U.S. focus on OSW 
development is an opportunity to provide regulatory and policy 
guidance on integration and cooperation between these levels of 
government. Implementation of climate goals to combat sea level 
rise and decarbonize the U.S. energy grid depend on it. The U.S. 
offshore wind industry needs a coordinated effort to participate in 
the development of new laws, regulations, and decisions at all three 
levels of government that will enable offshore wind in the United 
States. CZMPs may be a key tool to centralize the information and 
input needed to bring offshore wind energy ashore. Federal poli-
cies are not yet in place to guide states in implementation of their 
federally approved CZMPs in regard to OSW resource development.

In addition to CZMPs local governments have zoning and other 
regulations that affect OSW development. Logistics for the OSW 
industry are just being understood and needs identified as proj-
ects begin developing detailed construction and operations plans. 
Land use regulations are often not consistent in adjacent cities 
and counties, and virtually none have specific standards or poli-
cies for the OSW industry. Landside development of an industrial 
nature to support OSW may conflict with local goals to promote 
tourism, natural resource protection, and with current zoning 
districts. Often access to the waterfront for industry and shipping 
is at odds with increased pressure for residential, tourism-related 
commercial, and mixed-use waterfront developments. Proactive 
and intergovernmental coordination to site OSW support activi-
ties will be needed, perhaps from state legislatures or from federal 
policies or grants encouraging resilience in development along the 
waterfront in the face of climate change impacts. 

A recent example is New Jersey’s enactment of legislation that 
appears to be an effort to head off any local objections to the off-
shore power planned to come ashore at two former power plants 
and to run cables under two of the state’s most popular beaches. 
Approved June 24, 2021, the bill would give wind energy projects 
approved by the New Jersey Board of Public Utilities authority to 
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locate, build, use, and maintain wires and associated land-based 
infrastructure underground on public property including streets, 
and if approved by the BPU aboveground wires, supplanting local 
government authority for such facilities. Public sentiment about 
whether wind towers can be seen from the beach has been consis-
tently negative. Local governments may not have actual authority 
as far offshore as the towers will be sited, but that negative senti-
ment may affect local zoning and permitting decisions for land 
side activities related to them. 

Offshore commercial and recreational fishing have a big impact 
on local coastal economies. Spatial planning of the use of coastal 
waters in and out of the states’ jurisdictional limits, the territorial 
sea,10 to the U.S. exclusive economic zone, extending 200 nautical 
miles from shore, now has to balance these economic interests 
with the new economic interests of renewable energy production. 
BOEM studies cover these areas and provide resource information 
for such planning, but the land side local government and CZMP 
authorities are not integrated into a spatial plan. States and com-
munities must react to proposed project plans by industry in areas 
designated for development of OSW by BOEM. Leasing does not 
trigger CZMP consistency requirements, but certainly sets the stage 
for where the policies and programs of states and local govern-
ments will likely be engaged when a project is proposed for siting 
and construction. Incorporating the landside activities expected 
or being planned to support the OSW farm may become an issue 
during the CZMP review. The Environmental Impact Statement 
for a proposed project should address cumulative effects, includ-
ing the landside development to support the OSW farm as a tool 
to coordinate reviews and application of policies at all levels of 
government. This comprehensive approach may reduce challenges 
and could at least focus the attention on specific parts of the project 
and its support activities. Narrowing the scope of a disagreement 
is a good way to find compromise. A review of the BOEM June 
24th Notice of Intent to Prepare an EIS (BOEM-2021-0038) and 
the Empire Wind Construction and Operations Plan, Appendix A, 
Coastal Zone Management Consistency Statements (105 pages) 
demonstrates the comprehensive documentation available to help 
OSW developers, environmental groups, local governments, and 
the public understand and focus in on areas of concern with siting 
these new renewable resource harvesters. 
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Finally, environmental groups are generally supportive of 
reducing the use of carbon and of renewable energy projects that 
accomplish the reduction. Location and impacts in a particular 
area may lead to challenges of specific projects or issues, such as 
certain endangered species, like whales or sea turtles. Commercial 
fishermen, recreational groups, and coastal communities also have 
specific interests in areas for lease and development that may give 
rise to challenges at the state CZMP or permitting level. OSW 
project developers have a mountain of information to produce 
in the EIS process required for BOEM to enable the projects, but 
community and state outreach efforts can go a long way to identify 
such potential challenge issues early enough to adapt and avoid 
them. The burden is on the OSW industry to navigate this chal-
lenging landscape of regulations and public involvement, but the 
OSW renewable energy resource is worth it in many ways to the 
industry, the public, and the United States.

Notes

* Newman Jackson Smith (jack.smith@nelsonmullins.com) is a Partner 
at Nelson Mullins in Charleston, South Carolina. Jack practices in the areas 
of environmental law, and litigation, administrative law, land use law and 
constitutional law.

1. January 27, 2021, Executive Order, Tackling the Climate Crisis at 
Home and Abroad. See also the March 29, 2021, White House Fact Sheet: 
Biden Administration Jumpstarts Offshore Wind Energy Projects to Create 
Jobs.

Sec. 207. Renewable Energy on Public Lands and in Offshore Waters. 
The Secretary of the Interior shall review siting and permitting processes 
on public lands and in offshore waters to identify to the Task Force steps 
that can be taken, consistent with applicable law, to increase renewable 
energy production on those lands and in those waters, with the goal of 
doubling offshore wind by 2030 while ensuring robust protection for 
our lands, waters, and biodiversity and creating good jobs. (remainder 
of section omitted)
2.  On May 19, 2010, Department of the Interior Secretary of the Interior 

Ken Salazar signed a Secretarial Order dividing the Minerals Management 
Service (MMS) into three independent entities, renaming the MMS “Bureau of 
Ocean Energy Management, Regulation and Enforcement.” In 2011 BOEMRE 
was split into BOEM and the Bureau of Safety and Environmental Enforce-
ment (BSEE).
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3.  Notice of Intent (NOT) to prepare the Outer Continental Shelf 
Renewable Energy and Alternate Use Programmatic EIS was published in 
the Federal Register on May 5, 2006 (71 FR 26559). 

4.  16 U.S.C. § 1451, et seq. The U.S. Congress recognized the importance 
of meeting the challenge of continued growth in the coastal zone by passing 
the Coastal Zone Management Act (CZMA) in 1972. This act, administered 
by NOAA, provides for the management of the nation’s coastal resources, 
including the Great Lakes. The goal is to “preserve, protect, develop, and where 
possible, to restore or enhance the resources of the nation’s coastal zone.”

5.  Federal agencies shall review their proposed Federal agency activities 
that affect any coastal use or resource in order to develop consistency determi-
nations that indicate whether such activities will be undertaken in a manner 
consistent to the maximum extent practicable with the enforceable policies of 
approved management programs. Federal agencies should consult with state 
agencies at an early stage in the development of the proposed activity in order 
to assess whether such activities will be consistent to the maximum extent 
practicable with the enforceable policies of such programs. 15 CFR 930.36(a).

6.  The term federal ‘‘development project’’ means a federal agency 
activity involving the planning, construction, modification, or removal of 
public works, facilities, or other structures, and includes the acquisition, use, 
or disposal of any coastal use or resource. 15 CFR 930.31(b).

7.  See 15 CFR Subpart D, 930.50. 
8.  The provisions of this subpart are intended to ensure that federal 

assistance to applicant agencies for activities affecting any coastal use or 
resource is granted only when such activities are consistent with approved 
management programs. 15 CFR 930 Subpart F, 930 90.

9.  See 15 CFR 930 Subpart E, 930.70.
10.  Territorial sea is defined by the 1982 United Nations Convention on 

the Law of the Sea as a belt of coastal waters extending at most 12 nautical 
miles (22 km; 14 mi) from the mean low-water mark of a coastal state. The 
territorial sea is regarded as the sovereign territory of the state. State here 
refers to the United States. A state’s jurisdictional waters typically extend 
three miles from shore for the exercise of police power authority. Note the 
United States has not signed the Convention on the law of the Sea, but these 
definitions are routinely used. 
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