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funds were received after that date, and that you understand the table set forth in HUD’s Implementation Plan. Also note
that if the FFA is provided by a Federal agency other than HUD, the FFA may be subject to BABA by virtue of that Federal
agency’s requirements and is not under HUD'’s waiver.*

Be mindlul that most people are still learning BABA,

Given the recency of BABA's enactment and full implementation, be aware that many of the parties with whom vou will be
working might not have a well-rounded understanding of BABA and 1its applicability to your project. This 1s particularly
important if someone is trying to applv BABA when it is not applicable (¢.g., funds being used were obligated before the
implementation of BABA) and/or a waiver applies or has been obtained. As vou can imagine, compliance with BABA is a
significant endeavor, so accurately determining its applicability to vour project is something that should be clearly
established and understood by all parties from the outset.

Carefully review the terms and conditions of vour subaward documents to confirm the BAP actuallv applies.

The entities (such as state and local governments) receiving FFA subject to the BAP are required to notify subrecipients
about the BAP requirements which flow through with the funds (unless a waiver is being applied).’ These initial recipients
of FFA are required to include the BAP “in all subawards, contracts, and purchase orders for the work performed, or products
supplied under the Federal award.”® In fact, such mitial recipients are even responsible for ensuring that subrecipients of
their FFA adhere to BABA and its requirements.’” As such, it is essential to carefully review the specific terms and conditions
of the various agreements documenting vour funding in order to assess whether the BAP applies.

Keep in mind that using FFA not covered by waiver will subject the entire project to BABA. Additionally, when FFA
covered by a waiver 1s combined with other funding, the waiver may cease to apply.

If you have specific questions as vou get deeper into a project, be sure to utilize HUD's online resources

HUD’s website provides an array of resources aimed at educating the public about BABA, and there is a good chance that
many of the questions you have as vou learn about BABA can be found on the website.® While the FAQ is quite expansive,
questions can also be directed to vour local HUD Field Office, as well as to BuildAmericaBuvAmerica@hud gov (for
general inquires). HUD’s website includes guidance relating to BABA’s apphcability, complying with BABA, waivers, and
finding domestic suppliers, among other topics.

Alwavs keep waivers in_ mind to see if thev apply (the sooner the better)

As soon as it is determined that BABA applies to a project, it would be prudent to visit HUD’s website and review whether
any general applicability waivers apply or whether any project-specific waivers can be requested.” While waivers were
discussed in the Spring 2024 Edition of The Monitor, please see below for a quick summary of both the general and specific
waivers, per HUD’s website on this topic (which describes each in greater detail):!°

¢ General Waivers Currently in Effect for HUD Programs (in effect for S years from November 23,2022, unless
HUD publishes a notice altering the waiver period)
o Small Grants (total cost of the infrastructure project is equal to or less than $250,000)
o De Minimis (BABA requirements do not apply to a “De Minimis portion” of an infrastructure project, being
at most 3% of the total cost of the manufacturing/construction materials, up to $1,000,000)
o Exigent Circumstances (the infrastructure project, as a result of exigent circumstances, must be completed
immediately, or there is a threat to residents and the community of their life, safety, or property)

4See HUD Final Notice on Public Interest Phased Implementation Waiver issued March 15, 2023 [Docket No. 6331-N-10A].

5 HUD’s BABA Frequently Asked Questions (Question: “If I am a subrecipient of Federal Financial Assistance funding for

iltfrastrucrure, does BABA apply?”), found at https://www.hud. gov/program_offices/general_counsel/build_america_buy_america/fags
Id.
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T_https:ffwwwhud.govfprogram_officesfgeneral_counseUbllild_america_buy_americafwaiver
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