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Dead End: No Private Cause of Action
Under W.Va. Code § 50-4-1
Randall L. Saunders and Alex Turner, Nelson Mullins Riley & Scarborough, LLP,
In the ever-evolving environment surrounding West Virginia Consumer Credit Protection Act
("WVCCPA") litigation, a recurring trend has emerged. Debtors being sued in West Virginia Magistrate
Court are asserting WVCCPA claims against creditors predicated on the creditor's alleged failure to comply
with the Magistrate Court pleading standards contained in W. Va. Code § 50-4-1. Currently, this theory is
working its way through the circuit courts, but we anticipate that it will eventually have to be addressed
by the Supreme Court of Appeals of West Virginia, because a private right of action is not provided for in
the statute. Consequently, these claims are ripe for dismissal pursuant to W. Va. R. Civ. P. 12(b)(6).
A private cause of action is not expressly provided for in the Magistrate Court pleading statute as a
remedy for alleged violations.' W. Va. Code § 50-4-1 is a procedural statute that regulates the commencement
of a civil action in Magistrate Court. Specifically, it states:
There shall be one form of civil action in magistrate court. Civil actions shall be commenced by the
payment of the fees required by article three of this chapter and by providing any magistrate court
clerk, magistrate court deputy clerk, or magistrate assistant with a concise statement, either oral or
written, of the nature of the cause of action. Where such statement is filed by a commercial creditor, the
statement shall include, but not be limited to, a setting forth of the amount of the original obligation,
the portion thereof which constitutes principal, the portion thereof which represents interest, the date
and amount of payments thereon, the amount, if any, credited for the sale of repossessed collateral,
and the amount alleged to be due. The magistrate court clerk, the magistrate court deputy clerk, or
magistrate assistant shall immediately prepare a summons in such form and containing such information as may be
required by the rules of the supreme court of appeals. The summons shall be dated the same day the request therefore
is received and the appropriate fees received, and the action shall be deemed commenced as of that date. The magistrate
assistant shall thereupon forward the matter to the magistrate court clerk together with any service of process fees
which may have been collected.
Upon receipt of the matter by the magistrate court clerk, such clerk shall docket the same in a central docket, and shall
sign the summons and forward it, together with any service of process fees, to the sheriff for service. Such clerk shall
assign the action for trial in the manner as shall be prescribed by the judge of the circuit court, or the chief judge thereof
if there is more than one judge of the circuit court, to promote and secure the convenient and expeditious transaction
of the business of the court.
The statutory language simply deals with the procedure to initiate an action in magistrate court.2 This is significant because
the Supreme Court of Appeals of West Virginia has held that procedural rules do not create substantive rights? Moreover, the sole
remedy for a violation of W. Va. Code § 50-4-1 is dismissal of the Magistrate Court action, not a private cause of action seeking
damages:'
Because the Legislature did not expressly provide for a private cause of action as a remedy, the debtor, by bringing a private
cause of action for alleged violations of W. Va. Code § 50-4-1, is asking a court to read a remedy into the Magistrate Court pleading
statute that the Legislature made the conscious decision to not include. This is not permissible? A court is also not permitted to
modify the Magistrate Court pleading statute to provide for a private cause of action under the guise of interpretation.6 Moreover,
an analysis of W. Va. Code § 50-44 clearly establishes that a private cause of action was not implicitly provided for when the
Legislature enacted the subject statute.
The test for whether an implicit private cause of action was created by the Legislature is outlined in Hurley v. Allied Chemical
Corp., 164 W. Va. 268, 262 S.E.2d 757 (1980). Pursuant to Hurley, to determine whether an implicit private cause of action was
created by the Legislature, the court should apply the following test:
(1) the plaintiff must be a member of the class for whose benefit the statute was enacted; (2) consideration must be given
to legislative intent, express or implied, to determine whether a private cause of action was intended; (3) an analysis
must be made of whether a private cause of action is consistent with the underlying purposes of the legislative scheme;
and (4) such private cause of action must not intrude into an area delegated exclusively to the federal government."7
1 See W. Va. Code § 50-4-1.
2 See Arbaugh v. Bd. of Educ., Cnty. of Pendleton, 214 W. Va. 677, 682, 591 S.E.2d 235, 240 (2003) (finding no private cause of action existed for violation of West
Virginia Code § 49-6A-2).
3 See Cleckley, Davis, and Palmer, Litigation Handbook, § 20, at 570 (footnote omitted) ("Joinder under Rule 20 is wholly procedural in nature and does not alter the
substantive rights of the parties."); see also State ex rel. W. Va. Seco»daty School Activities Corn 'it E Hummel, 234 W. Va. 731, 739, 769 S.E.2d 881, 889 (2015).
4 See State ex re!. Frieson is Inter, 168 W. Va. 758, 285 S.E.2d 641 (1981) (a legal action which fails to comport with W. Va. Code § 50-4-1 is insufficient to invoke the
jurisdiction of the magistrate court and, as a result, subsequent legal proceedings are of no legal effect).
5 See Syl. Pt. 11, in part, Brook B. v. Ray, 230 W. Va. 355, 738 S.E.2d 21 (2013) ("It is not for this Court arbitrarily to read into [a statute] that which it does not say. Just
as courts are not to eliminate through judicial interpretation words that were purposely included, we are obliged not to add something the Legislature purposely omitted.").
6 See State v. Richards, 206 W. Va. 573, 577, 526 S.E.2d 539, 543 (1999) (internal quotation omitted) ("Mt is not the province of the courts to make or supervise legislation, and a statute may not, under the guise of interpretation, be modified, revised, amended, distorted, remodeled, or rewritten[.]")
7 Id. at Syl. Pt. 1. The fourth prong of the flunky test does not apply in the instant matter because the filing of a Complaint in Magistrate Court does "not intrude into an
area delegated exclusively to the federal government."

THE DTCWV DEFENDER 15

While none of the individual prongs alone is determinative, legislative intent is "the polar star in determining the existence of a
private cause of action."8 An analysis of W. Va. Code § 50-4-1 through the prism of the Hurley test demonstrates that the Legislature
did not implicitly create a private cause of action when it enacted the Magistrate Court pleading statute.
Because the second prong of the Hurley test is "the polar star in determining the existence of a private cause of action," we will
examine it first in relation to the Magistrate Court pleading statute. In applying the second prong of the Hurley test in the analysis
of the Magistrate Court pleading statute, a court must examine whether the Legislature intended to create a private cause of action
when it passed the statute. In determining the Legislature's intent, a court should examine the legislative history surrounding the
passage of the statute.' However, there is no legislative history to review regarding the Legislature's intent when it enacted W.
Va. Code § 50-4-1. In the absence of legislative history, the second prong of the Hurley test is not determinative, and a court must
rely upon the remaining prongs of the test when analyzing whether the pleading statute gives rise to a private cause of action.°
Due to the inability to utilize the second prong of the Hurley test and the inapplicability of the fourth prong of the test, the first
and third prongs are determinative as to whether the Legislature implicitly created a private cause of action when it enacted W.
Va. Code § 50-4-1.
A debtor attempting to bring a private cause of action pursuant to W. Va. Code § 50-4-1 fails the first prong of the Hurley
test because the debtor is not "a member of the class for whose benefit the statute was enacted." The pleading statute, which is
entitled "Commencement of Civil Actions," is focused on the initiation of a civil action in Magistrate Court and those involved
in the commencement of a civil action. It provides the plaintiff with the procedural guidelines necessary for filing a civil action
in Magistrate Court that will survive a motion to dismiss. It also instructs the Magistrate Court on how to properly docket the
matter. The statute does not address anything related to the defendant in a collections matter.n That is because the defendant is
not involved in the commencement of a civil action. A plain reading of W. Va. Code § 50-4-1 clearly indicates that it was enacted
to benefit the plaintiff and the Magistrate Court, not the defendant. Accordingly, because W. Va. Code § 50-4-1 was not enacted
to benefit the debtor, an analysis of the first prong of the Hurley test indicates that the Magistrate Court pleading statute does not
give rise to a private cause of action.
An evaluation of the third prong of the Hurley test indicates that a private cause of action is not consistent with the underlying
purpose of the legislative scheme of W Va. Code § 50-4-1. In determining whether a statute implicitly creates a private cause of
action, a court must look at the purposes of the statute and the mechanisms available to enforce it.12 The underlying purpose
of the pleading statute is procedural insofar as it outlines the requirements for commencing a civil action in Magistrate Court.
As for the mechanisms for enforcing W. Va. Code § 50-4-1, the sole remedy for a violation of the code section is dismissal of the
Magistrate Court action, and not the creation of a private cause of action." In examining the purpose and available enforcement
mechanisms, it is clear that the legislative scheme for the pleading statute is procedural in nature and was not intended to create
a private cause of action as a remedy for alleged violations.
A review of the Magistrate Court pleading statute, including the utilization of the Hurley test, indicates that W Va. Code § 50-4-1
does not provide for a private cause of action as a remedy for alleged violations. Because W. Va. Code § 50-4-1 does not provide
for a private cause of action, dismissal of WVCCPA actions predicated on alleged violations of the Magistrate Court pleading is
appropriate, pursuant to W. Va. R. Civ. P. 12(b)(6).
8 Fucillo r. Kerner ex rel. J.B., 231 W. Va. 195, 200, 744 S.E.2d 305, 310 (2013).
9 See Hurley at 275, 262 S.E.2d 757, 762.
10 Id. at 276, 262 S.E.2d 757, 762.
11 See W. Va. Code § 50-4-1.
12 See Hurley at 276, 262 S.E.2d 757, 762.
13 See Frieson, 168 W. Va. 758, 285 S.E.2d 641 (1981) (a legal action which fails to comport with W. Va. Code § 50-4-1 is insufficient to invoke the jurisdiction of the
magistrate court and, as a result, subsequent legal proceedings are of no legal effect).
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"Art is never finished, only abandoned." — Leonardo da Vinci
Those of us who have been practicing law for a few decades can easily recall the difficulties of
representing defendants in litigation in this state in those dark years of West Virginia jurisprudence.
I recall a meeting with a corporate client's legal team in the early 1990s, when I was asked what
they could expect from the trial judge during the pre-trial motion stage. I replied that I had no
clue, but that favorable decisions — particularly on dispositive motions — probably should not be
expected. I was then asked what the jury pool was like and how likely it was that the client would prevail at trial. I replied
that I had a few clues but that a favorable verdict — particularly in the southern part of the state — probably should not be
expected. The client's team then inquired what the appellate situation was like and how sympathetic the Supreme Court
of our state might be to defendants. I replied that, at least on this subject, I had many clues and that favorable (or even fair)
treatment should not be expected.
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