
IN THE TRENCHES: OPERATING DURING 
THE CRISIS—DEBT COLLECTION AND 

FCRA CONCERNS IN THE WAKE OF 
COVID-19

Regulatory Re-Focus on Credit

Reporting and Debt Collections



OVERVIEW OF 
TODAY’S
“IN THE 
TRENCHES” 

Current Environment – Defaults Rising 

FCRA Overview 

FCRA Cares Act

FDCPA Overview

FDCPA Developments 

FDCPA Best Practices 

This overview is aimed at reviewing your obligations, developments

and best practices surrounding both the Fair Credit Reporting Act

(FCRA) and Fair Debt Collection Practices Act (FDCPA).

Given the impact of COVID 19 on the economy and consumers’

potential inability to repay debt we anticipate regulatory focus to

shift quickly over the next year and concentrate on the issues

presented herein.
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WHAT IS 
COMING:
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1/1/20 3/1/2020 4/1/2020

Unemployment 3.60 4.40 13.00

SF Proj 1.77 2.57 11.17

CC Proj 1.62 2.42 11.02

Lease Proj 0.00 0.00 8.53

Comm. Proj 0.40 1.20 9.80

Default Projections

Unemployment SF Proj CC Proj Lease Proj Comm. Proj



MORTGAGE DEFAULT & LOSS MITIGATION 
SNAPSHOT UPDATED 4.20.20 

Total loans in forbearance grew 
relative to the prior week from 3.74%

to 5.95%.  In comparison, only 0.25% 

of  all loans were in forbearance for the 
week of  March 2.

By investor type, Ginnie Mae loans grew the most 
relative to the prior week: from 5.89% to 8.26%.

The share of Fannie Mae and Freddie Mac loans in 
forbearance increased relative to the prior week: 
from 2.44% to 4.64%.

Weekly servicer call center volume –
Are we seeing a decrease or are servicers 

adjusting to current environment and 

shifting resources:

As a percent of servicing portfolio volume calls 
dropped from 14.4% to 8.8%.

Hold times decreased from 10.3 minutes to 4.9 
minutes.

Abandonment rates declined from 17.0% to 9.7%.

Loans in forbearance as a share of 
servicing portfolio volume (#) as of 

April 12, 2020:

Total: 5.95% (previous week: 3.74%)

IMBs: 5.69% (previous week: 4.17%)

Banks: 6.57% (previous week: 3.63%)



FAIR CREDIT REPORTING ACT (FCRA) Accurately Reporting Consumer 

Credit Histories



FCRA OVERVIEW

Congress enacted the Fair Credit Reporting Act (FCRA) in 1970 to promote 
the accuracy, fairness, and privacy of information in the files of consumer 
reporting agencies (CRAs) while also satisfying the important commercial 
need for consumer reports, it has since been amended multiple times. 

Regulatory and Litigation Exposure: 

The FCRA, unlike other consumer protection statutes, empowers consumers to 
advance a private right of action to enforce its provisions. Reviewing courts 
have generally construed the FCRA in favor of consumers. Under the statute 
of limitations, consumers advancing a private right of action must file claims 
under FCRA within the earlier of either (1) two years after discovering the 
violation, or (2) five years after the violation occurred. 



REASONABLE POLICIES AND 
PROCEDURES

Regulation V (12 CFR 1022.42) states that each furnisher must establish and implement 
reasonable written policies and procedures regarding the accuracy and integrity of the 
information relating to consumers that it furnishes to a consumer reporting agency. 

 The policies and procedures must be appropriate to the nature, size, complexity, and scope of 
each furnisher's activities.

 Each furnisher must review its policies and procedures required by this section periodically and 
update them as necessary to ensure their continued effectiveness.

“Appendix E to Part 1022” further explains requirements relating to the:

 (1) Nature, Scope, and Objectives of Policies and Procedures 

 (2) Establishing and Implementing Policies and Procedures

 (3) Specific Components of Policies and Procedures.  This can be found here:

https://www.consumerfinance.gov/policy-compliance/rulemaking/regulations/1022/E/

https://www.consumerfinance.gov/policy-compliance/rulemaking/regulations/1022/E/


DIRECT DISPUTES 

Duty of furnisher after receiving a direct dispute notice. After receiving a 
dispute notice from a consumer the furnisher must:

1. Conduct a reasonable investigation with respect to the disputed information;

2. Review all relevant information provided by the consumer with the dispute 
notice;

3. Complete its investigation of the dispute and report the results of the 
investigation to the consumer within 30 days; and

4. If the investigation finds that the information reported was inaccurate, 
promptly notify each consumer reporting agency to which you provided 
inaccurate information of that determination and provide to the consumer 
reporting agency any correction to that information that is necessary to make 
the information you provided accurate.



DIRECT DISPUTES

Investigation of a Direct Dispute is not required in certain limited 
circumstances relating to:

• the consumer's identifying information on a consumer report, including name, date of birth, 
Social Security number, phone number, or address; 

• the names of previous or current employers; 

• inquiries or requests for consumer reports; 

• information from public records, including judgments, bankruptcies, and liens; 

• information related to fraud alerts or active duty alerts; 

• information provided to a CRA by another furnisher; 

• when you reasonably believe that the dispute is submitted by, prepared on behalf of the 
consumer by, or submitted on a form supplied to the consumer by a credit repair 
organization; 

• when the dispute is not submitted in writing to the address you have designated in the 
consumer report or in writing to the consumer; or 

• the dispute is “frivolous or irrelevant.”
*TOP TIP:  Remember, if you do 

not designate an address, any 

business address counts!



“FRIVOLOUS OR IRRELEVANT”

Once you determine that a dispute is frivolous or irrelevant, you must notify the 
consumer of the determination not later than 5 business days after making the 

determination.  

A dispute is “frivolous or irrelevant” if the furnisher “reasonably determined” that:

The consumer did not provide sufficient information to 
investigate the disputed information.

The direct dispute is substantially the same as a dispute 
previously submitted by or on behalf of the consumer, 

directly or indirectly.  You must have previously responded.  
This does not apply if the dispute includes information that 

had not previously been provided to you.

The furnisher is not required to investigate the direct 
dispute because one or more of the exceptions applies.



INDIRECT 
DISPUTES 

• An Indirect Dispute is a dispute 
that is received by a CRA and 
forwarded to you (furnisher) by 
the CRA.  (Generally through 
the e-OSCAR platform).

• CRA must forward these 
disputes to you within 5 days.  



CFPB DISPUTE GUIDANCE

CFPB Bulletin 2013-09:  The FCRA’s requirement to investigate disputes and review 
“all relevant” information provided by consumer reporting agencies (CRAs) about the 
dispute.  

Found Here: 
https://files.consumerfinance.gov/f/201309_cfpb_bulletin_furnishers.pdf

CFPB’s Supervisory Highlights Consumer Reporting Special Edition Issue 14, Winter 
2017.  Found Here:

https://files.consumerfinance.gov/f/documents/201703_cfpb_Supervisory-
Highlights-Consumer-Reporting-Special-Edition.pdf

https://files.consumerfinance.gov/f/201309_cfpb_bulletin_furnishers.pdf
https://files.consumerfinance.gov/f/documents/201703_cfpb_Supervisory-Highlights-Consumer-Reporting-Special-Edition.pdf


DISPUTES – CARES ACT 
CFPB Statement on Supervisory and Enforcement Practices Regarding the Fair 
Credit Reporting Act and Regulation V in Light of the CARES Act (4.1.20):

“The Bureau is aware that some consumer reporting agencies and furnishers may 
face significant operational disruptions that pose challenges for them in 
investigating consumer disputes. For example, some consumer reporting agencies 
and furnishers may experience significant reductions in staff, difficulty intaking 
disputes, or lack of access to necessary information rendering them unable to 
investigate consumer reporting disputes within the timeframes the FCRA requires.  
Furnishers include a wide variety of businesses that vary in size and sophistication 
and can range from small retailers to very large financial services firms, each of 
which will face unique challenges due to the COVID-19 pandemic. In evaluating 
compliance with the FCRA as a result of the pandemic, the Bureau will consider a 
consumer reporting agency’s or furnisher’s individual circumstances and does not 
intend to cite in an examination or bring an enforcement action against a 
consumer reporting agency or furnisher making good faith efforts to investigate 
disputes as quickly as possible, even if dispute investigations take longer than the 
statutory timeframe”.

The CFPB’s full statement can be found here:  
https://files.consumerfinance.gov/f/documents/cfpb_credit-reporting-policy-
statement_cares-act_2020-04.pdf

https://files.consumerfinance.gov/f/documents/cfpb_credit-reporting-policy-statement_cares-act_2020-04.pdf


FCRA AMENDMENTS UNDER 
THE CARES ACT

Section 623(a)(1) is amended by adding at the end the following:

ACCOMMODATION: includes an agreement to defer 1 or more payments, make a partial
payment, forbear any delinquent amounts, modify a loan or contract, or any other
assistance or relief granted to a consumer who is affected by the coronavirus disease
2019 (COVID–19) pandemic during the covered period.

COVERED PERIOD: The term ‘covered period’ means the period beginning on January 31,
2020 and ending on the later of— (1) 120 days after the date of enactment of this
subparagraph; or (2) 120 days after the date on which the national emergency
concerning the novel coronavirus disease (COVID–19) outbreak declared on March 13,
2020 under the National Emergencies Act terminates.



REPORTING UNDER THE CARES ACT 

The CARES Act is not just suspending credit reporting: 

If a furnisher makes an accommodation with respect to 1 or more payments on a credit obligation or 
account of a consumer, and the consumer makes the payments or is not required to make 1 or more 
payments pursuant to the accommodation, the furnisher shall:

1. Report the credit obligation or account as current; or

2. If the credit obligation or account was delinquent before the accommodation:

I. maintain the delinquent status during the period in which the accommodation is in effect; and

II. if the consumer brings the credit obligation or account current during the period described [in the 
CARES Act], report the credit obligation or account as current.

EXCEPTION:  This will not apply with respect to a credit obligation or account of a consumer that has 
been charged-off.



ADVERSE ACTIONS 

The term “adverse action” is used both in the Equal Credit Opportunity Act (ECOA)/Regulation B and the FCRA.  
This term is broadly defined and generally can be construed to cover a denial or revocation of credit for any 
reason whatsoever.

However it is important to note for today’s discussion that Reg B specifically delineates what is not adverse 
action:

• A change in the terms of an account expressly agreed to by an applicant;

• Any action or forbearance relating to an account taken in connection with inactivity, default, or 
delinquency as to that account;

• A refusal or failure to authorize an account transaction at point of sale or loan except when the refusal is 
a termination or an unfavorable change in the terms of an account that does not affect all or 
substantially all of a class of the creditor’s accounts or when the refusal is a denial of an application for 
an increase in the amount of credit available under the account;

• A refusal to extend credit because applicable law prohibits the creditor from extending the credit 
requested; or

• A refusal to extend credit because the creditor does not offer the type of credit or credit plan requested.

Note:  Request to assume loan. If a mortgagor sells or transfers the mortgaged property and the buyer makes 
an application to the creditor to assume the mortgage loan, the mortgagee must treat the buyer as an 
applicant unless its policy is not to permit assumptions.  This then would require an adverse action notice. 



COVID-19 CONCERNS

Given the staffing and remote working environment, there is a potential for items to 
“slip through the cracks.”  

 Ensure that you are updating policies and procedures to address remote working, diversified customer 
service experiences, and unique customer interactions.

 Focus on training staff that are new to compliance processes.

 Review policies and procedures (particularly automated processes) for compliance with changing 
reporting requirements under the CARES Act.

 As more services are outsourced, ensure adequate controls, oversight, and diligence.



FAIR DEBT COLLECTION PROTECTION A renewed focus on collections in 

a post COVID-19 Environment



REGULATORY FOCUS 
ON FDCPA

• From January 1, 2019, through December 31, 2019, the

Bureau received approximately 75,200 debt collection

complaints.

• In 2019, the Bureau engaged in five public enforcement

actions, two of which were initiated in years prior to 2019,

arising from alleged FDCPA violations.

• In 2019 the FTC filed or resolved debt collection cases

against 25 defendants and obtained more than $24.7

million in judgments

• Given the economic climate these will almost certainly

increase in 2020 driving a greater regulatory focus in late

2020 early 2021.

0 10 20 30 40 50

Attempts to collect debt not owed

Written notification about debt

Took or threatened to take negative or
legal action

Communication tactics

False statements or representations

Threatened to contact someone or share
information improperly

CFPB DEBT COLLECTION COMPLAINTS 2019

CFPB DEBT COLLECTION COMPLAINTS 2019



SUPERVISION OF DEBT COLLECTION
ACTIVITIES

The most 
common 
FDCPA 
violations 
identified by 
the CFPB over 
the last 12 
months of 
their 
supervision 
of covered 
entities were:

False representation of the 
amount and legal status of debt

Examiners found that debt collectors claimed and collected interest not 
authorized by the underlying contracts between the debt collectors and 
the creditors which resulted in them falsely representing to consumers the 
amount due and authorized in violation of the FDCPA. In response to 
these examination findings the subject entities are conducting a full 
accounting of these charges and providing remediation for affected 
consumer accounts, including accounts in which consumers paid in full, 
settled in full, or made partial payments.

Failure to disclose in subsequent 
communications that 
communication is from a debt 
collector

Examiners found that debt collectors failed to disclose in their 
subsequent communications that those communications were from a debt 
collector.   In response to these findings the collectors revised their 
policies and procedures, monitoring and/or audit programs, and training.

Failure to send notice of debt
Examiners found that one or more debt collectors failed to send the 
prescribed validation notice within five days of the initial communication 
with the consumer regarding collection of the debt, where required. In 
response to these findings the collectors revised their relevant policies and 
procedures, monitoring and/or audit programs, and training.



FDCPA – THE INTERSECTION WITH IDENTITY 
THEFT

Note: In the complaint data for 2019 the CFPB states 
“Complaints about attempts to collect a debt not 
owed because the debt was the result of identity 

theft” saw the greatest increase year-over-year.  The 
proportion of complaints about debts resulting from 
identity theft has been increasing for several years 
(compare 25 percent of total yearly complaints in 

2019 to 20 percent in 2018 and 11 percent in 2017).

The CFPB does not hide the fact that they use the data 
aggregated by their complaint database partly to 

inform their decisions on what to cover in exams, who 
to examine, where to focus on investigations and how 

to guide its rulemaking efforts.

Best Practice: review your institutions ability to identify 
and investigate allegations of identity theft to drive a 
more efficient consumer response to these issues, you 

should expect the CFPB to focus on an entity’s 
response to these types of issues given the exponential 

increase in complaints.   

http://www.consumerfinance.gov/complaintdatabase/


FDCPA OVERVIEW

Debt That Is Covered:  The FDCPA applies 
only to the collection of debt incurred by a 
consumer primarily for personal, family, or 
household purposes. It does not apply to the 
collection of corporate debt or to debt owed 
for business or agricultural purposes.

Debt Collectors That Are Covered:  Under 
FDCPA, a “debt collector” is defined as any 
person who regularly collects, or attempts to 
collect, consumer debts for another person or 
institution or uses some name other than its 
own when collecting its own consumer debts. 

First Party Collectors:  The CFPB also issued 
guidance in CFPB Bulletin 2013-07 in which 
they sent a frank reminder that although 
first-party collectors may be vastly exempt 
from the FDCPA, the CFPB would enforce its 
power under UDAAP against these parties.

State Requirements:  Most states have a 
“mini-FDCPA” that applies to holders of debts 
collecting their own debts.  Generally, the 
prohibitions of the FDCPA have been 
mirrored in these statatutes.

http://files.consumerfinance.gov/f/201307_cfpb_bulletin_unfair-deceptive-abusive-practices.pdf


CFPB ACTIONS 
TO EXPAND 

JURISDICTION

The CFPB has shown a willingness to aggressively expand its 
jurisdiction under the banner of UDAAP enforcement.

For example, in 2016, the bureau pursued action against Dwolla, a 
state-licensed money transmitter based on its “data security 
practices.”

Interestingly, the CFPB cited its authority under UDAAP to bring a 
claim against Dowlla explaining, "rather than setting 'a new precedent 
for the payments industry' as asserted, Dwolla's data security 
practices in fact fell far short of its claims. Such deception about 
security and security practices is illegal." 

One would think that it was the statements that were illegal, not the 
practices, but read through the consent order and it's obvious that the 
CFPB was focused on Dwolla's policies and procedures – not their 
marketing material. 

Ultimately, the CFPB ordered Dwolla to pay a $100,000 penalty and 
fix its security practices.

This broad reading of UDAAP enforcement potentially implicates 
many businesses that are not subject to direct CFPB supervision and 
enforcement.  Your company should also be careful regarding 
policies and procedures that do not facially trigger CFPB oversight.  

http://files.consumerfinance.gov/f/201603_cfpb_consent-order-dwolla-inc.pdf


FDCPA OVERVIEW CONTINUED

Debt Collectors That Are Not Covered:

• Another’s debts in isolated instances.

• Its own debts it originated under its own name.

• Debts it originated and then sold, but continues to 
service (for example, mortgage and student loans).

• Debts that were not in default when they were 
obtained.

• Debts that were obtained as security for a 
commercial credit transaction (for example, accounts 
receivable financing).

• Debts incidental to a bona fide fiduciary relationship 
or escrow arrangement (for example, a debt held in 
the institution’s trust department or mortgage loan 
escrow for taxes and insurance).

• Debts regularly for other institutions to which it is 
related by common ownership or corporate control.

Debt collectors that are not covered also 
include:

• Officers or employees of an institution who collect 
debts owed to the institution in the institution’s name.

• Legal process servers.



THE NEVER ENDING RULE PROMULGATION

Action Taken Dates Cite

• ANPRM 11/12/2013 78 FR 67847

• ANPRM Comment Period 

Extended
01/14/2014 79 FR 2384

• ANPRM Comment Period End 02/10/2014

• ANPRM Comment Period 

Extended End
02/28/2014

• Pre-Rule Activity 07/28/2016

• NPRM 05/21/2019 84 FR 23274

• NPRM Comment Period 

Extended
08/02/2019 84 FR 37806

• NPRM Comment Period End 08/19/2019

• NPRM Comment Period 

Extended End
09/18/2019

The CFPB stated in their 2020 FDCPA Annual Report that they 

intend to issue a final rule in 2020 – Given the increase in 

default we may be looking at a perfect storm



PROPOSED RULE 

The proposed rule builds on the Bureau’s research and pre-rulemaking activities to date 
regarding the debt collection market, which remains a top source of complaints to the 
Bureau.  The rule would:

• Limit debt collectors to no more than seven attempts by telephone per week to reach a
consumer about a specific debt. Once a telephone conversation between the debt
collector and consumer takes place, the debt collector must wait at least a week before
calling the consumer again.

• Require debt collectors to send consumers a disclosure with certain information about the
debt and related consumer protections. This information would include, an itemization of
the debt and plain-language information about how a consumer may respond to a
collection attempt, including by disputing the debt. The proposal would require the
disclosure to include a “tear-off” that consumers could send back to the debt collector to
respond to the collection attempt.

• Clarify how debt collectors may lawfully use newer communication technologies, such as
voicemails, emails and text messages, to communicate with consumers.

• Clarify how collectors may provide required disclosures electronically.

• Prohibit a debt collector from suing or threatening to sue a consumer to collect a debt if
the debt collector knows or should know that the statute of limitations has expired.

• Prohibit a debt collector from furnishing information about a debt to a consumer
reporting agency unless the debt collector has communicated about the debt to the
consumer, such as by sending the consumer a letter.

On February 21, 2020, the Bureau issued a supplemental NPRM regarding the collection of 
time-barred debt which would require debt collectors to make disclosures to consumers when 
collecting debts they know or should know are time-barred.



DEBT 
COLLECTION 
AMICUS BRIEFS

Practice Tip: Read and digest each amicus brief the CFPB files.  They can 
all be found here:  https://www.consumerfinance.gov/policy-
compliance/amicus/

In 2019, the Bureau filed amicus curiae (friend of the court) briefs in four 
cases involving the FDCPA, one in the Supreme Court and three in 
federal courts of appeals. In addition, two cases in which the Bureau 
filed an amicus brief in 2018 were decided in 2019.

• Wiley v. Notte & Kreyling, P.C (Notification of Consumer Dispute)

• Preston v. Midland Credit Management, Inc. (Prohibition on Extraneous Language or 
Symbols on Debt Collection Envelopes)

• Rotkiske v. Klemm (FDCPA Statute of Limitations)

• Bender v. Elmore & Throop, P.C (FDCPA Statute of Limitations)

• Obduskey v. McCarthy & Holthus, LLP (Application of FDCPA to Non Judicial Foreclosure)

• Lavallee v. Med-1 Solutions, LLC (Application of ESIGN to Validation Notices)

While not official guidance these amicus briefs provide a clear narrative 
for how the CFPB views the application of the FDCPA and arguably 
UDAAP.  If you’re a first party collector or third party collector your 
controls, policies, procedures and risk assessments should all incorporate 
the insight provided in these briefs. 

https://www.consumerfinance.gov/policy-compliance/amicus/


NOTIFICATION 
OF CONSUMER 

DISPUTE RIGHTS

On August 19, 2019, the Bureau filed an amicus brief in the Eleventh 
Circuit case of Wiley v. Notte & Kreyling, P.C., arguing that a debt 
collector violates the FDCPA when it tells consumers that they must 
notify the creditor, rather than the debt collector, that a debt is 
disputed.

• The FDCPA provides a means for consumers to challenge an 
alleged debt by properly notifying the debt collector that the 
debt is disputed. See 15 U.S.C. § 1692g. 

• The FDCPA sets out certain information about this dispute right 
that debt collectors generally must disclose to consumers. 

• In its amicus brief in this case, the Bureau argued that a debt 
collector violates these provisions, and engages in a deceptive
collection practice, when it tells consumers that they must notify the 
creditor, rather than the debt collector, that a debt is disputed. 

• The case was resolved without decision after the appellant 
voluntarily dismissed its appeal.



PROHIBITION 
ON EXTRANEOUS 

LANGUAGE OR 
SYMBOLS ON 

DEBT 
COLLECTION 

ENVELOPES

On September 5, 2019, at the invitation of the U.S. Court of Appeals for the Seventh 
Circuit, the Bureau filed an amicus brief in Preston v. Midland Credit Management, 
Inc., to address whether there is a “benign language” exception to the provision of 
the FDCPA that prohibits debt collectors from “using any language or symbol, other 
than the debt collector’s address, on any envelope when communicating with a 
consumer by use of the mails, except that a debt collector may use his business name 
if such name does not indicate that he is in the debt collection business.” 15 U.S.C. §
1692f(8).

• The district court determined that there was a “benign” language exception to 
this prohibition, and the consumer appealed. 

• The Bureau’s brief on appeal argued that there is no “benign language” 
exception to this prohibition, but clarified that the provision does permit 
language or symbols that facilitate making “use of the mails,” such as a USPS 
barcode. The brief further argued that, if the court were to adopt a “benign 
language” exception, whether “Time Sensitive Document” would fall within that 
exception would be a question of fact. 

• On January 21, 2020, the Seventh Circuit held that “the language of [section] 
1692f(8) is clear, and its application does not lead to absurd results,” and 
therefore there is no “benign language” exception. The court stated further that 
section 1692f(8) “does not prohibit markings required by the United States 
Postal Services such as stamping or affixing language or symbols to ensure the 
successful delivery of a communication.”



WHEN FDCPA 
STATUTE OF 

LIMITATIONS 
BEGINS TO RUN

On July 18, 2019, the Solicitor General of the United States, along with the 
Bureau, filed an amicus brief in the Supreme Court in Rotkiske v. Klemm, to 
address whether the FDCPA’s statute of limitations, which requires private 
plaintiffs to file suit “within one year from the date on which the violation 
occurs,” 15 U.S.C. § 1692k(d), incorporates a “discovery rule” such that the one-
year period for bringing suit begins to run only once the consumer discovers or 
should discover the alleged violation.

• The government’s amicus brief argued that the “discovery rule” does not 
apply and that the one-year limitations period begins to run when the 
violation occurs, although the statute of limitations could be equitably tolled 
in some circumstances. 

• In December 2019, the Supreme Court unanimously held that the FDCPA’s 
statute of limitations begins to run when the violation occurs, not when the 
consumer discovers the violation.

• The Court further clarified that under equitable doctrines, the limitations 
period might not begin to run until the plaintiff discovers the violation in 
cases of fraud, but concluded that the plaintiff in this case had not 
preserved any argument based on those equitable doctrines.



WHEN FDCPA 
STATUTE OF 

LIMITATIONS 
BEGINS TO RUN

On May 28, 2019, the Bureau filed an amicus brief in the Fourth 
Circuit case of Bender v. Elmore & Throop, P.C. This case presents the 
question whether the FDCPA’s one-year statute of limitations bars a 
consumer from suing to challenge violations that occurred in the prior 
year when the defendant previously engaged in similar unlawful 
attempts to collect the same debt that occurred outside the limitations 
period. 

• The district court interpreted Section 1692k(d) of the FDCPA to 
mean that the “the limitations period for FDCPA claims begins 
from the date of the first violation, and subsequent violations of 
the same type do not restart the limitations period.” 

• The Bureau’s brief argued that consumers are not time-barred 
from challenging FDCPA violations that occurred in the prior year 
and that the contrary reading of the statute is inconsistent with its 
plain language, the weight of case law, and the express purposes 
of the FDCPA. 

• The appeal remains pending.



APPLICATION 
OF THE FDCPA 

TO NON-
JUDICIAL 

FORECLOSURE

On November 14, 2018, the Solicitor General of the United 
States, along with the Bureau, filed an amicus brief in the 
Supreme Court in Obduskey v. McCarthy & Holthus, LLP, 
to address whether the institution of nonjudicial foreclosure 
proceedings constitutes debt collection that is subject to 
regulation under the FDCPA. 

• The amicus brief argued that actions that are legally 
required to carry out a nonjudicial foreclosure are the 
enforcement of a security interest and thus are not 
treated as debt collection under the FDCPA except for 
purposes of 15 U.S.C. 1692f(6).

• In March 2019, the Supreme Court issued a unanimous 
opinion holding that a business engaged in no more than 
nonjudicial foreclosure proceedings is not a “debt 
collector” under the FDCPA, except for purposes of 
section 1692f(6) [threats regarding property 
dispossession].



APPLICATION 
OF THE E-SIGN 

ACT TO 
VALIDATION 

NOTICES

On April 25, 2018, the Bureau filed an amicus brief in the Seventh Circuit case of 
Lavallee v. Med-1 Solutions, LLC, to address whether a debt collector complied 
with the FDCPA requirement that it, under certain conditions, “send the consumer a 
written notice” (often called a validation notice) that sets forth certain consumer’s 
rights under the FDCPA

• Debt collector sought to comply with that requirement by sending the 
consumer emails containing a link to an Internet-connected server from which 
the consumer could purportedly obtain the validation notice.

• The Bureau’s brief argued that the Electronic Signatures in Global and 
National Commerce Act (E-SIGN Act) applies to electronic versions of 
validation notices. The brief also argued that, absent a regulatory 
exemption, electronic versions of validation notices cannot be used to satisfy 
the “written notice” requirement in the FDCPA unless the consumer consents 
and other E-SIGN Act requirements are met.

• On August 8, 2019, the court issued its decision and held that Med-1’s emails 
did not comply with the validation notice requirement because they merely 
provided a link to that information. The court did not address the Bureau’s 
arguments regarding the E-SIGN Act

*TOP TIP:  As discussed earlier, the CFPB’s Proposed Rule for debt collections 
addresses electronic disclosure options.  A summary of the proposal can be found 
here (please remember this is not a rule - currently it is still at the NPRM stage):  
https://files.consumerfinance.gov/f/documents/cfpb_debt-collection-electronic-
disclosure-flowchart.pdf

https://files.consumerfinance.gov/f/documents/cfpb_debt-collection-electronic-disclosure-flowchart.pdf


THIRD PARTY OVERSIGHT

“The Board of Directors and senior management are ultimately 
responsible for managing activities conducted through third-party 
relationships as if the activity were handled within the institution.” 

A bank can outsource a task, but it cannot outsource the responsibility. 

The “ongoing diligence” and “oversight” phases of third-party vendor 
management have become critical in light of the significant impact on 
customers of COVID-19.



THIRD PARTY 
OVERSIGHT OF 
DEBT 
COLLECTORS (A 
WHOLISTIC 
VIEW)

Third-
Party Debt 
Collections

Strategic

Reputational

Operational

Transactional

Credit

Compliance



VENDOR 
MANAGEMENT 

Review your company’s Master Servicing Agreement for escalation procedures, complaint reporting, 
reputational risk controls;

Review the third-party’s existence and corporate history;

Review the qualifications, backgrounds, and reputations of company principals, including criminal 
background checks where appropriate;

Determine other companies using similar services from the provider that may be contacted for 
reference;

Review the third party’s financial status, including reviews of audited financial statements (where 
available);

Form a clear understand of the third party’s strategy and reputation;

Diligence and review service delivery capability, status, and effectiveness;

Understand and review technology and systems architecture;

Address and monitor internal controls environment, security history, and audit coverage;

Determine the history of legal and regulatory compliance including any complaints, litigation, or 
regulatory actions; and

Candidly evaluate your company’s reliance on and success in dealing with third party service 
providers.



DEBT COLLECTOR OVERSIGHT

Implement appropriate oversight of the debt-sale arrangement or use of the third-party debt collector.

Comply with applicable laws and regulations:

FDCPA FCRA GLBA ECOA FTC UDAP Prohibitions

Avoiding sale or collection of certain debts:
Settled or in the settlement 

process
Deceased borrowers Bankrupt borrowers Accounts in active litigation

Accounts with reported 
fraudulent activity

Accounts lacking evidence of 
ownership

Accounts of minors Accounts subject to SCRA Accounts in disaster areas
Accounts close to the statute 

of limitations

Provide accurate and comprehensive information regarding each debt sold, at the time of sale.

Ensure debt-sale arrangements with debt buyers cover all important considerations:
Standard language across 

business units
Confidentiality Data Security Compliance with Laws Regulatory Response Customer Complaints Service Level Agreements

Termination and Wind-Down 
Plans

Subcontracting Restrictions or 
Resale Restrictions

Accuracy and Information 
Testing

Perform appropriate due diligence when selecting a debt buyer or third-party debt collector.

Ensure appropriate internal policies and procedures are developed and implemented to govern debt-sale arrangements consistently across  your company.
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