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O
ver the past few years, 
our taxation practice 
has seen a substantial 
uptick in New York resi-
dents wishing to relo-

cate and change their domicile to 
Florida. The COVID-19 pandemic 
has further accelerated this migra-
tion from New York City to more 
spacious Florida suburbs. Warm 
weather is not the only factor 
drawing New Yorkers to Florida, as 
most New Yorkers are aware of the 
substantial tax benefits that come 
with being a Florida resident (e.g., 
Florida has no state income or es-
tate tax). While establishing resi-
dency under Florida law is simple 
and straightforward, the real chal-
lenge is proving to New York that 
an individual is no longer a New 
York domiciliary. Our article will 
provide an overview of domicile 
under Florida and New York law, 
and explore the factors necessary 

to relinquish domicile in 
New York and effectively 
become a Florida resident 
(as reviewed by the tax au-
thorities in New York).

Florida law provides 
that a person’s “domicile” is the 
place where he or she has fixed 
an abode with the present inten-
tion of making it his or her per-
manent home. Florida law further 
provides that a person’s domicile 
is determined by his or her intent, 
as established by a contempora-
neous expression of intent and 
positive overt acts proving intent. 
Individuals who have moved to 
Florida can take the following ac-
tions to seek to establish their in-
tent to make Florida their home:

• Own or rent residential prop-
erty in Florida. If the home is 
owned, apply for the Florida 
homestead exemption in the 
county of residence. The Florida 
homestead exemption provides 
asset protection benefits to 

homeowners and a reduction in 
property taxes, and also serves 
as great evidence in support of 
Florida residency.

• File a “Declaration of Domi-
cile” with the circuit court in the 
Florida county of residence.

• Obtain a Florida driver’s li-
cense, acquire Florida automobile 
insurance, and register vehicles 
in Florida.

• Register to vote in Florida and 
cancel voter registration in New 
York.

• Update records with all finan-
cial institutions, employers, cred-
it card companies, brokers life 
insurance companies and clubs 
to reflect the Florida address.

• Prepare and execute new es-
tate planning documents (e.g., 
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wills, revocable trusts and ad-
vance directives) that are gov-
erned by Florida law.

• Consider establishing person-
al and business banking relation-
ships in Florida and paying per-
sonal bills through a Florida bank 
account. Contents of safe deposit 
boxes in New York should be 
emptied and stored in new safe 
deposit boxes in Florida.

• Change your status to “non-
resident” with out-of-state coun-
try clubs and religious affiliations.

After you have built your case in 
favor of Florida residency by ac-
complishing the foregoing items, 
you may be ready to head to the 
beach and enjoy the Florida sun-
shine. Not so fast! If you are a high-
income taxpayer claiming a move 
to Florida, it is likely that New York 
wants to keep its hooks in you. The 
New York tax department frequent-
ly audits high-earning taxpayers 
who relocate to a new state. Our 
inquiry continues with a look into 
the concept of domicile under New 
York law and steps that can be tak-
en to successfully overcome a New 
York residency audit.

There are two residency tests 
under New York law: (1) the do-
micile test; and (2) the statutory 
residency test. An individual who 
meets just one of these tests is 
considered to be a New York resi-
dent for income tax purposes. For 
this reason, careful consideration 
must be given to both tests.

The domicile test is subjective 
and involves a fact-based inquiry 

about the taxpayer’s intent. The 
audit guidelines promulgated by 
the New York Department of Tax-
ation and Finance define “domi-
cile” as the “principal establish-
ment to which [a person] intends 
to return whenever absent.” New 
York common law provides that 
“domicile means living in [a cer-
tain] locality with intent to make 
it a fixed and permanent home.” 
Matter of Newcomb, 192 N.Y. 238, 
250 (1908).

Actions speak louder than 
words when it comes to deter-
mining a person’s intent. In Mat-
ter of Jack Silverman (Deceased) 
& Frances Silverman (deceased), 
DTA No. 802313, the court found 
that the steps taken by a taxpayer 
to show a change of domicile to 
Florida (which included a decla-
ration of domicile, registering to 
vote and obtaining a driver’s li-
cense) were insufficient on their 
own to prove intent to change do-
micile. The Silverman court found 
that “(t)hese formal declarations 
are less persuasive than the infor-
mal acts of an individual’s ‘gener-
al habit of life.’”

The New York audit guidelines 
offer a roadmap of the five prima-
ry factors used by auditors to as-
sess a person’s intent with regard 
to residency:

(1) Home. An auditor will first 
consider the individual’s use 
and maintenance of a New York 
residence, compared to the 
nature and patterns of a Florida 
residence. Of course, selling 

your New York residence and 
acquiring a Florida residence is 
a strong factor in favor of Florida 
residency. Owning or renting 
residential property in both 
states is not fatal to the domicile 
analysis, but can be problematic. 
Thus, transferring ownership 
of a New York residence can be 
helpful. If an individual has a place 
of residence available in both 
states, it is important to create 
distance from the old community 
in New York and establish roots in 
Florida. Enrolling children in Flor-
ida schools and activities, joining 
local social and religious groups 
and terminating similar ties to 
New York are helpful factors in fa-
vor of Florida residency.

(2) Active Business Involvement. 
The next factor involves the 
individual’s continued employment 
or active participation in New York 
businesses. The degree of active 
involvement in New York business 
is weighed against business 
interests outside of New York. 
More emphasis is given to day-
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to-day involvement in an active 
business than a passive investment 
in a New York business. Retirees 
must be careful with regard to 
retained decision-making or 
frequent communication with 
a former New York business. If 
continued involvement in a New 
York business is impossible to 
avoid, keep in mind that this is only 
one of five factors considered in 
the domicile analysis.

(3) Time. This is perhaps the 
most important factor in the do-
micile analysis. An auditor will 
consider how many days an indi-
vidual spends in New York com-
pared to how many days are spent 
in Florida. Many people adhere to 
the “six months and a day” rule, 
recording at least 183 days pres-
ent in Florida in a given year. 
While this is helpful, it is more 
important to create as large of a 
ratio as possible of days spent in 
Florida compared to days spent 
in New York. Subject to limited ex-
ceptions, one minute in New York 
is considered a New York day by 
the tax department.

(4) “Near and Dear.” The next 
factor investigates the location of 
items which hold significant senti-
mental value to the taxpayer. Fam-
ily heirlooms, works of art, family 
pets, collections of books, stamps 
and coins, and other person items 
which enhance the quality of 
lifestyle should be removed from 
New York and relocated to Florida.

(5) Family. The tax department 
will consider where a taxpayer’s 

spouse and minor children 
reside. The location where 
minor children attend school is 
important to this analysis. The 
audit guidelines acknowledge 
that the analysis of a person’s 
familial connections can become 
intrusive. Auditors are instructed 
not to analyze this factor unless 
a residency determination cannot 
be determined by weighing the 
previous four factors.

After analyzing the five prima-
ry factors, a New York auditor 
will consider “other” factors in-
cluding voter and vehicle regis-
tration, driver’s license and ad-
dresses listed on bank accounts 
and other records, including 
credit card records and charita-
ble activities.

The statutory residency test is 
a bit more objective. Under New 
York law, an individual is a statu-
tory resident if he or she (1) main-
tains a permanent place of abode 
in New York, and (2) spends more 
than 183 days of a given year in 
New York. A permanent place of 
abode is a dwelling place main-
tained by the taxpayer as resi-
dence for himself or herself. If 
you own or rent a residence in 
New York, you must not spend 
more than 183 days in New York 
in a given year. The 183-day test 
does not apply to full days only. 
Any part of a day spent in New 
York counts as a full day subject 
to exceptions for travel days (a 
layover in New York on the way to 
another destination) and medical 

days (inpatient care in a New York 
hospital).

When contemplating a move 
from New York to Florida, it is im-
portant to plan ahead to create 
a strong case in favor of Florida 
residency. Consult with your ad-
visors and give careful consider-
ation to the residency tests under 
both Florida and New York law. By 
taking affirmative steps to estab-
lish a close connection to Flori-
da and to relinquish ties to New 
York, you will be well prepared to 
navigate a New York residency au-
dit and to prove by clear and con-
vincing evidence that you have 
become a Florida resident.

John Raymond and Alan 
Kaufman are partners at Nelson 
Mullins Riley & Scarborough. Sean 
Langton, a partner, assisted in the 
preparation of this article.
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