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Borne out of the dicta of Graves v. United
States, 1 the empty chair defense has been
called a gamble,2 “subject to much

mischief,”3 and difficult to apply.4 Yet, it may now be
the key to ensuring reasonable settlements.  Two
recent cases, Machin v Carus Corporation5 and
Smith v. Tiffany6 have significantly altered the litiga-
tion landscape by effectively limiting defendants’
ability to seek contribution from other tortfeasors,
increasing the potency of  the “plaintiff’s choice”
rule, and emphasizing the role of the empty chair
defense in defense strategy.  While certainly not the
outcome for which the defense bar had hoped,
Machin and Tiffany provide dueling incentives to
plaintiffs and defendants which, if effectively applied,
may ensure that the scales are not further tipped in
the plaintiffs’ favor.
At the heart of both Machin and Tiffany is the

empty chair defense.  The premise of this defense is
simple—a defendant may point to a non-party tort-
feasor as a contributor to the plaintiff’s injuries 7 to
attack the plaintiff’s theory of proximate cause, 8

suggest that the plaintiff has already received fair
compensation, 9 or to argue that the plaintiff has
failed to present critical evidence to the jury.10 While
a part of South Carolina’s common law for many
years,11 the empty chair defense was codified as an
amendment of the South Carolina Uniform
Contribution Among Tortfeasors Act (UCATA)12 in
2005.13 UCATA was originally passed in 1988 and
provided a right to contribution among tortfeasors,14

provided factors for determining pro rata liability of
tortfeasors, and codified releases and covenants not
to sue or enforce judgment.15 As a result, UCATA
substantially weakened plaintiffs’ ability to extract
settlements from, or selectively sue, potential tort-
feasors with the deepest pockets, but not the greatest
liability.  The effect, as perceived at the time, was to
shift the balance of power in litigation toward defen-
dants.16

However, the 2005 amendments substantially
modified UCATA.  Section 15–38–15 partially abol-
ished joint and several liability, provided a specific
formulation for how juries were to determine fault
among defendants, codified the empty chair defense,
and carved out an exception to defendants whose

conduct was willful, wanton, reckless,
grossly negligent, intentional, or involved
alcohol or illegal drugs.  In regard to joint
and several liability, UCATA allows only
defendants found to be more than fifty
percent at fault to be made jointly and
severally liable.17 For a defendant who is
less than fifty percent at fault, he is liable
for only the percentage of damages
apportioned to him by the jury.18

Additionally, UCATA created a three-step
process for the jury to apportion fault.19

First, the jury specifies the plaintiff’s
damages.20 Second, the jury determines
the percent of fault attributable to the
plaintiff and reduces the damages award
proportionately.21 Third, in cases involv-
ing two or more defendants and indivisi-
ble damages, a defendant may move for
the jury to apportion fault between the
remaining defendants.22 Although several
suits regarding UCATA have reached the
South Carolina Supreme Court, none
have fully addressed the questions at
issue in Machin and Tiffany. As a result,
a basic understanding of Machin and
Tiffany is necessary to deconstruct their effects.

Machin v. Carus Corporation
In Machin, the Plaintiff, while working for his

employer, the Town of Lexington, was exposed to a
chemical produced by Defendant Carus Corporation
that allegedly caused Plaintiff to suffer from reactive
airways syndrome as a result of his exposure.
Plaintiff filed a workers’ compensation claim and was
awarded benefits from his employer.  Additionally,
Plaintiff filed a civil action to recover damages from
three companies involved in the production of the
chemical—The Andersons, Carus Corporation, and
Fetter & Sons.  Fetter & Sons settled with the
Plaintiff prior to trial.  During the trial, both of the
remaining defendants argued that the Town of
Lexington’s negligence was the sole proximate cause
of Plaintiff’s injuries.  After jury deliberations began,
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the jury submitted a question to the trial court
inquiring as to why the Town of Lexington was not
included in the lawsuit.  The court informed the jury
that it could only consider the evidence presented
during trial.  During deliberations, the Andersons
took a voluntary nonsuit and the jury form was
amended to remove reference to the Andersons.  The
jury returned a defense verdict in favor of Carus
Corporation.  Subsequently, the Plaintiff filed a
motion for a new trial asserting that the federal court
erred when it failed to allow argument or jury
instructions on workers’ compensation while allow-
ing the defendants to argue the empty chair defense
placing responsibility for the Plaintiff’s injuries on
the Town of Lexington.  The federal court then certi-
fied four questions to the Supreme Court of South
Carolina.23

In responding to the certified questions from the
federal court, the Supreme Court of South Carolina
expressly affirmed that the empty chair defense is a
viable defense that a defendant may assert.24 The
Court acknowledged that a defense that a “product
was not defective or unreasonably dangerous when it
left the defendants’ control would not be credible
unless the defendants were permitted to introduce
evidence as to what actually happened to the prod-
uct leading up to the incident that injured the plain-
tiff.”25 Thus, the court determined that the ability to
argue the empty chair defense was essential to the
presentation of the defense by Carus Corporation.
However, the court noted that where the empty chair
defendant is an employer immune from suit under
the exclusivity provision of the Workers’
Compensation Act, the empty chair defendant
cannot be found to be a legal cause of the Plaintiff’s
injuries.26 The jury could hear argument regarding
the employer’s actions and could be informed that a
separate proceeding would determine the employer’s
legal responsibility.27

Essentially, the Court determined that defendants
reserve the right to argue the empty chair defense
and that the jury can assess whether an employer’s
actions were responsible for Plaintiff’s injuries, but
only in the context of determining whether the
Plaintiff has met his burden to prove the elements of
his claim against the defendant.28 As a result, the
Court determined that an employer could not be
allocated any fault, and as such, could not be
included on the verdict form.29 In reaching its deci-
sion, the Court analyzed the tension between
subsections 15–38–15(C) and (D).30 The Court noted
that although subsection (D) contemplates that a
defendant may choose to argue that “another poten-
tial tortfeasor . . . contributed to the alleged injury,”
subsection (C) only permits fault to be allocated
among defendants.31 Thus, whereas subsection (D)
provides for the empty chair defense, subsection (C)
prohibits the allocation of fault to non-parties.32

Moreover, because the empty chair defendant in
Machin was an employer granted immunity from

suit by the legislature, the Court determined that the
employer could not rightfully be considered a poten-
tial tortfeasor and, as such, could never be allocated
fault under any reading of S.C. Code § 15–38–15(C)-
(D).33

The Court’s decision in Machin demonstrates how
much of a gamble the empty chair defense is.  On the
one hand, the Machin decision reinforces the avail-
ability and importance of the empty chair defense to
defendants.  If a defendant is successful in arguing
that another non-party might be responsible for a
plaintiff’s injuries to such an extent that a jury could
find that the plaintiff has not met his or her burden
to prove its case against the defendant, then the
empty chair defense can lead to a defense verdict.
However, the decision also highlights the limitations
of the empty chair defense. But, if a defendant’s use
of the empty chair defense can only demonstrate
that a defendant is not 100% at fault, in part due to
the actions of a non-party, the jury must allocate the
entire defense share of fault to the defendant because
fault cannot be allocated to non-parties.  As a result,
the use of the empty chair defense at trial is a zero-
sum game in which either the defendant escapes
liability and the plaintiff collects nothing from the
defendant, or the defendant shoulders the entire
amount of defense liability, and the plaintiff collects
all from the defendant whether that defendant is
actually fully responsible for the plaintiff’s injuries or
not. 
By allowing defendants to use the empty chair

defense at trial, but prohibiting juries from allocating
fault to non-parties, the Court’s decision raises the
question:  if defendants should only be required to
pay damages commensurate with their respective
degree of fault, where does Machin leave defendants
who are not responsible for the entire share of fault
that is not allocated to the plaintiff when the remain-
ing non-plaintiff fault cannot be allocated to non-
parties?  However, based on the Court’s decision, the
responsibility for answering that question is a task
the Court will leave to the General Assembly.34

Smith v. Tiffany
In Tiffany, the Court was presented with a familiar

scenario.  The Plaintiff was struck by Mizzell as he
turned left from a parking lot onto U.S. 178.  Mizzell
could not see Plaintiff approaching because his view
of oncoming traffic was obscured by Tiffany’s tractor
trailer, which was broken down on the side of the
road.  Prior to filing suit, Plaintiff entered into a
covenant not to execute with Mizzell.  Plaintiff then
brought suit against Tiffany and related commercial
entities.  The defendants responded by asserting that
Mizzell was at fault and sought to join him as an
indispensable party or as a third-party defendant.
Mizzell moved for summary judgment, arguing that
section 15–38–50 discharged his liability as a settling
tortfeasor.  The trial court granted summary judg-
ment and the defendants appealed.  
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On appeal, the Supreme Court of South Carolina
affirmed, holding that a settling tortfeasor was not a
necessary party to the suit, based upon the unam-
biguous language of UCATA.35 Further, the Court
held that the defendants had no right to contribution
from Mizzell, as UCATA extinguished that right when
the non-party driver entered into a covenant not to
execute with the Plaintiff.36 Lastly, the Court held
that Mizzell could not be added to the jury verdict
form because UCATA allows only defendants, rather
than tortfeasors, to be apportioned fault.37

Therefore, the only recourse that the defendants had
was to advance an empty chair defense as an indirect
method of apportioning fault.38

The Court’s reasoning leaves little room for future
litigation.  As the Court centered its opinion on the
unambiguity of UCATA and found that it both took
priority over and was consistent with the Rules of
Civil Procedure,39 future challenges regarding
construction of UCATA are likely to be unsuccessful.
Further, although the Court did not address the
matter,40 challenges made based upon violations of
the Due Process clauses or Equal Protection clauses
of the South Carolina and United States Constitution
are also likely to fail.  The right to contribution is a
statutory right, which did not exist in the common
law.41 Therefore, a challenge based upon a statute’s
fundamental unfairness of a right which exists only
because of the very same statute will almost
certainly be found meritless.  As a result, for better
or worse, Tiffany is likely to be a permanent addition
to the law. 

Return of Plaintiff’s Choice
In many ways, Tiffany represents a return to the

Plaintiff’s Choice rule as it existed prior to UCATA.
Where defendants have come to rely on the right to
contribution from other tortfeasors as a method to
reduce their liability to levels closer to their actual
share, Tiffany makes clear that this right is
secondary to the plaintiff’s right to compensation.42

As a result, plaintiffs once again have the right to not
only seek compensation from any tortfeasors, but to
effectively determine which tortfeasors will be able
to seek contribution from other tortfeasors.  In many
ways, this puts plaintiffs at an enormous advantage
over defendants.  However, the advantage is most
acute in certain circumstances. 
In terms of timing, the plaintiff’s advantage is most

pronounced prior to or soon after the plaintiff files
suit.  At this point, those defendants which have the
highest liability and least ability to pay will be incen-
tivized to settle as quickly as possible to minimize
litigation and settlement costs.  This is especially
true in situations involving indigent defendants or
cases involving both individuals and corporate enti-
ties.  In such cases, the plaintiff is likely to be willing
to accept a relatively modest settlement in order to
increase pressure on non-settling defendants.  
The reasons for accepting modest settlements are

two-fold:  (1) the plaintiffs are likely to know that if
these defendants remain in the case, they are
unlikely to be capable of paying the damages for
which they may be liable; (2) if the plaintiff accepts
a higher-value settlement, other defendants will be
entitled to greater offsets if the case makes it to
verdict.43 Therefore, plaintiffs are incentivized to set
up a tiered auction between defendants.  For the
defendants with the worst ratio of ability to pay
versus potential liability, the plaintiff will be incen-
tivized to allow the most modest settlement.  As the
plaintiff seeks settlements with the remaining defen-
dants, the plaintiff may demand more money to
settle, as the remaining defendants’ chances of being
left jointly liable increase with each settling defen-
dant.
For defendants, the incentives are mirrored.  For

the commercial defendants and those with the great-
est ability to pay, UCATA provides strong incentives
to offer higher-value settlements than might other-
wise be expected, due to the risk of receiving no
contribution.  This is especially true for a situation
involving two or more commercial defendants, as the
plaintiff is likely to accept less than a maximum-offer
settlement from a commercial defendant where he
will still have the opportunity to pursue any remain-
ing damages from the other commercial defendants.
However, many of the advantages gained by plaintiffs
through Tiffany may be blunted by the effective use
of the empty chair defense, as Machin demonstrates. 

Filling the Empty Chair
Because the successful implementation of the

empty chair defense may result in a defense verdict,
plaintiffs may be incentivized to accept smaller
settlements.  Where the result in Tiffany may serve
to drive up the settlement value, the result in Machin
may drive down the settlement value for plaintiffs
with injuries that may have been caused by non-
parties.  Machin allows defendants to argue that a
non-party is responsible for a plaintiff’s injuries even
in situations where the non-party is immune from
suit and cannot be held liable.  Essentially, a defen-
dant is permitted to place the actions of non-parties
on trial in an effort to demonstrate that the defen-
dant is not liable for the plaintiff’s injuries. 
This is especially important in the precise prod-

ucts liability context before the court in Machin,
where there were allegations of product misuse or
failure to heed warnings against the non-party
employer.  A plaintiff’s burden in the products liabil-
ity context is to demonstrate that the product which
caused his injury was, at the time of the injury, in the
same condition it was in when it left the hands of the
defendant-manufacturer.  If, through use of the
empty chair defense, a defendant-manufacturer can
successfully demonstrate that a non-party misused,
abused, or modified the product prior to the plain-
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tiff’s injury-causing incident, then a defendant can
successfully eliminate the plaintiff’s product liability
claim.  The mere prospect of the defendant’s ability
to produce such evidence which might allow it to
effectively escape liability incentivizes plaintiffs to
settle in order to recover at least some value, no
matter how nominal, for their damages.  At the
settlement and mediation phase, the empty chair
defense is an important tool defendants can use to
drive down the settlement value of a case by showing
plaintiffs that if a jury is convinced that the empty
chair defendant is responsible for plaintiffs’ injuries,
then failure to accept a settlement is a gamble that
may leave plaintiffs with nothing following a trial.  In
this respect, filling the empty chair at the defense
table by placing blame on a non-party serves defen-
dants by driving down settlement value, and by
possibly allowing a defendant to escape liability
should the case go to trial.
However, in situations where a defendant’s empty

chair defense may not be strong, the effect the use of
the defense would have on the value of a settlement
may be diminished.  Should the case fail to settle and
require the defendant to proceed to trial, the use of
the weak empty chair defense at trial may have no
effect on the result of the case because while blame
can be attributed to non-parties during argument,
fault cannot be attributed to non-parties in a judg-
ment.  Thus, absent other defenses that may spread
liability among the parties at trial, a defendant that
fails to effectively convince the jury that the empty
chair defendant is responsible for a plaintiff’s injuries
will be bear the entire burden of defense liability to
the plaintiff.  In that respect,   Machin also requires
defendants to fully assess the strength of their empty
chair defense during the settlement phase and the
effect that strength of the defense has on their
bargaining position. As noted above, if the likelihood
of success of the empty chair defense is strong, a
defendant can use that to drive down settlement
value significantly. But, if the likelihood of success of
the empty chair defense is weak, then a defendant
may still be able to drive down the settlement value
of case, but should maintain realistic expectations of
the extent to which the value can be driven down.
The failure to properly assess the strength of the
empty chair defense and its effect on settlement
could damage settlement negotiations and force a
case to trial that would expose the defendant to
greater liability. 

Trial Update on Machin
Machin was retried in September of this year in

federal court. Carus Corporation again asserted its
empty chair defense, pointing to the the Town of
Lexington’s actions as the cause of the plaintiff’s
injury. This time, in addressing the Town and the
workers’ compensation, Judge Anderson charged the
jury in accordance with the Supreme Court’s opinion
and suggested jury instruction. The trial lasted nine
days. Ultimately, the jury returned a verdict in favor

of Carus Corporation, finding that the plaintiff’s
comparative negligence barred any recovery.
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