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Arbitration often gets a bad rap among litigators. Courts love it. Business likes it. And it is not going away any time soon. But there are reasons 
that litigators shy away from arbitration, reasons that can be addressed before the dispute arises. 

It may seem trite to repeat, but it is the bedrock principle to remember: “arbitration is a creature of contract.” Advanced Bodycare Sols., LLC v. 
Thione Intern., Inc., 524 F.3d 1235, 1238 (11th Cir. 2008). Without an agreement among all parties to arbitrate, disputes are left to the court 
system to resolve. But, if the parties agree, then they can design the arbitration process to suit their needs. This provides flexibility, but it is 
challenging to foretell the future on what type of dispute the parties are likely to have and what will be at stake. Talking to the business people 
in advance can help the drafting lawyer decide whether arbitration or litigation is likely the best place to resolve the dispute. 

Design the Arbitration Process

Litigators may be uncomfortable with arbitration because it can be an ad hoc process, ungrounded in clear rules and procedures in advance. 
There are tales that liken arbitration to the Wild, Wild West. But we have those stories from court too. It is true, however, that although both the 
American Arbitration Association (“AAA”) and JAMS, for example, have rules in place, those rules are not as exhaustive as either the Federal 
Rules of Civil Procedure or the Florida counterpart. There also is not a readily available body of law interpreting those rules. Instead, litigators 
often are asked to inform the arbitrator on what procedures they would like to use or how they would like the rules to apply. This can lead to a 
process that morphs if the parties choose not to put guidelines in place in advance. 

The parties may design the arbitration process in advance to minimize uncertainty when the dispute arises. For example, when choosing the 
arbitral forum to administer the arbitration, check the rules and talk to colleagues about their experiences under that rubric. The parties can 
have one firm administer the arbitration but choose another set of rules to apply, if provided for in the contract.   Also assess whether additional 
rules would be helpful. As JAMS refers to it, there is a philosophy of “self-determination” in arbitration. You can add or exclude specific 
discovery mechanisms; i.e., in arbitration, interrogatories are rare, albeit not forbidden.  If you believe that certain discovery mechanisms, like 
interrogatories, will help facilitate a resolution, specify that in the arbitration clause. The parties also can limit the number and hours of 
depositions, and cap the number of document requests, among other things. 

If timing is important, you can specify time frames for the process. For example, perhaps the arbitration hearing must occur within four (4) 
months of filing, and that the award must be issued within thirty (30) days thereafter. If your business people may value more time to reach a 
negotiated resolution in advance of the hearing, build in a mandatory mediation period before filing the demand or reaching a hearing. Most 
commercial arbitrations are completed within seven to eleven months, from beginning to end. Contrast that with the progress of most court 
proceedings taking years, and that is either a blessing or a curse. Although it is no use to predict the future, as we know, you can try to 
understand what it might mean for your team. There can also be cost concerns from the chosen forum. Reviewing the rules and fee schedules 



in advance will help prepare the client for the cost and ensure a cohesive process. And exercising the right of self-determination can ease 
discomfort with the unknown. 

Choose Wisely:  One Size Does Not Fit All 

Another oft-heard complaint is that the rules chosen or the forum chosen for the dispute at hand does not fit the actual dispute when it arises. 
It is true: one size does not fit all, particularly with arbitration. AAA and JAMS, again for example only, have rules designed for different 
disputes: employment, construction, commercial, international, consumer, or streamlined disputes. In a post-merger dispute regarding 
representations and warranties, you would not do well to try to shoe that into the construction rules. For employment disputes, you can choose 
to arbitrate issues related to an employment contract, but not issues related to discrimination or harassment claims. This may be important if 
you are in an employer-friendly district where your chances for success in court are high (or vice-versa if you are in an employee-friendly 
jurisdiction). For certain contracts, where the amount in dispute might not justify hefty fees or a lengthy hearing, you can choose expedited or 
streamlined procedures. In these cases, for a small fee, you generally can have a one-day or consecutive, multi-day hearing, and an award 
issued fairly quickly. 

Address Reviewability Up Front 

Litigators often complain about arbitration because if the arbitrator gets it wrong, it is nearly impossible to overturn the decision. That is a valid 
concern. Trial courts, unlike arbitrators, are bound by rules of evidence and the appellate courts above them, and there is a defined process 
for review of trial court decisions. An arbitrator can make unreviewable mistakes that a trial court cannot. There are no rules of evidence in 
arbitration, and the arbitrator may take in hearsay and other traditionally inadmissible evidence. This opens the playing field. To some this 
increases the risk of an improper decision because of unreliable evidence and to others, it ensures a full hearing, even if they cannot get a 
witness to the arbitration. 

Under the Federal Arbitration Act, 9 U.S.C. § 1 et seq. (“FAA”), there are limited bases for overturning an arbitration award:   

(1) where the award was procured by corruption, fraud, or undue means;
(2) where there was evident partiality or corruption in the arbitrators, or either of them;
(3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in 
refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any 
party have been prejudiced; or
(4) where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award 
upon the subject matter submitted was not made. 

9 U.S.C. § 10(a)(1)-(4); see also Visiting Nurse Ass'n of Florida, Inc. v. Jupiter Med. Ctr., Inc., 154 So. 3d 1115, 1136 (Fla. 2014) (holding that 
the “the phrase ‘exceeded their powers’ in [Fla. Stat. §] 682.13(1)(c) . . . does not encompass misinterpretations of contractual provisions or 
other errors of law, but is jurisdictional in nature . . . .”). 

Plenty of people view that as a deal-breaker, but one way to address the reviewability problem is to provide for an appellate process for the 
arbitrator’s decision. Both AAA and JAMS, for example, have an internal appellate process now that can be adopted by providing for it in the 
arbitration clause, before initiating the arbitration. The panels are usually made up of former appellate judges with experience in looking at trial 
court orders and addressing mistakes. This process is also much quicker than taking the case through appeal in court. It also ensures that 
there is a back-stop in case the arbitrator makes a mistake. 
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Closing Insights 

Arbitration is not the right approach for every dispute, but it can be the right approach for a specific dispute, particularly if designed and 
approached thoughtfully.  Understanding the legal landscape and business drivers and shaping the process upfront can help maximize 
the value of arbitration for dispute resolution. 

_____________________
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