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Tips and Trends: Minimizing Potential Sexual Harassment Exposure 
 
By: Nicole Cuadrado, Esq., Nelson Mullins Riley & Scarborough LLP  

 
The recent torrent of sexual harassment allegations have impacted every conceivable industry in today’s 
business world.  These events have left many wondering what could possibly happen next and, perhaps 
more importantly, what can or should be done to minimize our own clients’ potential exposure?  Now is 
the time to be proactive to minimize exposure to the company, it is time to audit anti-harassment policies, 
issue refresher training courses and evaluate the impact of recently proposed legislation on past 
settlements and future settlement agreements.  Global, national and regional companies need to 
recognize that this threat and the magnitude of potential exposure makes it all the more important to 
avoid the negative publicity that these high profile sexual harassment scandals, claims and potential cases 
entail.   
 
As 2017 comes to a close, no one could have guessed that there would be an avalanche of extremely high 
profile sexual harassment allegations and assault cases that would culminate in the take down of dozens 
of powerful male figures with unprecedented speed.  The swift high-profile terminations come at a time 
where the tone and tenor of coverage on every media outlet seems to unify the public voice against the 
perpetrators and ensures the prevalence of sexual harassment doesn’t simply “go away quietly.”  Due to 
the 24/7 media coverage, victims are encouraged to speak out in order to bring social change.  For 
example, the first October 15, 2017, “#MeToo” post denouncing sexual harassment and assault 
culminated into over 1.7 million tweets, 12 million Facebook posts and over 45% of Facebook users 
reporting their relationship or affiliation to someone who has been a victim of sexual harassment and/or 
assault.  This campaign touched 85 countries around the world.   
 
According to the Equal Employment Opportunity Commission (EEOC), in 2016 alone, there were over 
91,503 charges filed on the basis of discrimination.1  From those charges, nearly 26,934 were comprised 
of discrimination on the basis of sex, which encompasses sexual harassment.2  In total, there were 6,758 
charges alleging sexual harassment, costing companies over $40.7 million in monetary awards.  Of course, 
this figure does not include private settlement amounts or money obtained through costly litigation.3  This 
is obvious considering 21st Century Fox, Fox News’ parent company, paid an estimated $50 million in 

                                                           
1 Charge Statistics (Charges filed with EEOC) FY 1997 Through FY 2016, available at 
https://www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm (last visited on Dec. 11, 2017). 
2 Id. 
3 Charges Alleging Sexual Harassment FY 2010-FY 2016, available at 
https://www.eeoc.gov/eeoc/statistics/enforcement/sexual_harassment_new.cfm (last visited on Dec. 11, 2017). 
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sexual harassment settlements since mid-2016, through the fiscal year that ended on June 30, 2017.4  A 
recent study by a liability insurance provider shows that closed employment dispute claims for smaller- 
and mid-sized companies result in an average cost of $125,000 per claim and additional costs of the time, 
energy and resources expended handling claims internally.5   
 
The political realm has not ignored the prevalence of sexual harassment in the news and the public outcry 
for change.  In the recently approved Tax Cuts and Jobs Act (H.R. 1), the tax overhaul legislation provides 
for the prohibition of deducting sexual harassment settlements subject to a nondisclosure agreement.6  
Specifically, Section 13307 of the bill would add the following to section 162 of the tax code: 

 
PAYMENTS RELATED TO SEXUAL HARRASSMENT AND SEXUAL ABUSE 
No deduction shall be allowed under this chapter for- 
(1) any settlement or payment related to sexual harassment or sexual abuse if such settlement 

or payment is subject to a nondisclosure agreement, or 
(2) attorney's fees related to such a settlement or payment. 

 
The proposed legislation also clarifies that the amendments would “apply to amounts paid or incurred 
after the date of the enactment of this Act.”  The days of simply writing a check, having an employee sign 
a non-disclosure agreement, and writing off the affiliated costs as a business expense may soon come to 
an end, or at the very least become less popular option due to the tax consequences.  Of course, whether 
this measure survives the reconciliation of the Senate bill with the House bill, is unknown, but companies 
should be aware this legislation has been put in writing and presents significant tax implication for 
businesses that routinely settle these types of claims utilizing a non-disclosure agreement.   
 
This tax deduction change is not the only legislative measure being taken to avoid quiet settlements.  On 
December 6, 2017, U.S. Senators Lindsey Graham and Kirsten Gillibrand introduced the Ending Forced 
Arbitration of Sexual Harassment Act of 2017 which, if passed, would void mandatory arbitration 
agreements that prevent sexual harassment victims from bringing complaints to court.7  This legislation 
aims to prevent companies from compelling employees to resolve disputes using private arbitration 
                                                           
4 Madeline Farber, Fox News Has Spent $45 Million on Sexual Harassment Settlements Since Mid- 2016, FORTUNE (May 11, 2017), available at 
http://fortune.com/2017/05/11/fox-news-45-million-sexual-harassment/ (last visited on December 11, 2017); see also Christina Cauterucci, Fox 
News Spent $50 Million on Harassment Claims in a Year, Proving that Enabling Sexual Harassers is a Bad Business Move, Slate (August 15, 
2017), available at 
http://www.slate.com/blogs/xx_factor/2017/08/15/fox_news_a_cautionary_tale_for_businesses_spent_50_million_on_harassment.html (last 
visited on December 11, 2017). 
5 See Hiscox, The 2015 Hiscox Guide to Employee Lawsuits: Employee Charge Trends Across the United States, available at 
http://www.hiscox.com/shared-documents/The-2015-Hiscox-Guide-to-Employee-Lawsuits-Employee-charge-trends-across-the-United-
States.pdf. 
6 Tax Cuts and Job Act (H.R. 1), pp. 182:16-183:11 (December 1, 2017), available at 
https://www.finance.senate.gov/imo/media/doc/12.2.17%20HR%201.PDF. 
7 Graham, Gillibrand Announce Bipartisan Legislation to Help Prevent Sexual Harassment in the Workplace (December 6, 2017), available at 
https://www.lgraham.senate.gov/public/index.cfm/press-releases?ID=CAF74791-2E1C-4026-8BD0-3774292BC858 (last visited December 11, 
2017). 
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before filing public claims.  If passed, these two mandates would change a company’s public exposure and 
potential legal costs dramatically.   
 
There are steps organizations can institute to decrease the likelihood of sexual harassment or at the very 
least effectuate change to encourage employees to report hostile workplace interactions and create a 
culture of intolerance for such behavior.  Because an employer is only potentially liable for negligence in 
remedying and preventing harassment of which it negligently failed to discover, the EEOC and courts 
generally examine the employer’s knowledge and the adequacy of the employer’s remedial and 
preventative responses to any actually or constructively known harassment.   
 
For this reason, every company should have a policy that communicates its commitment to eliminating 
workplace hostility against all employees.  It is important that the policy acknowledge that sexual 
harassment is not limited to women in the workplace.  The decision of Oncale v. Sundowner Offshore 
Services, Inc., 523 U.S. 75 (1998), held the sexual orientation of the accused and the victim is not relevant 
to the analysis.  In fact, in 2016, approximately 16.6% of the EEOC charges alleging sexual harassment 
were filed by males.8  Accordingly, the company policy addressing harassment should be broad and all-
encompassing to ensure all employees are protected against such behavior, regardless of sex, race, 
gender identification, etc.  The company must be able to demonstrate that its anti-harassment policy is 
effectively communicated to employees, preferably with a signed acknowledgment that they understand 
its terms and that they will follow it.  A truly effective anti-harassment policy should provide multiple 
avenues to facilitate and encourage the reporting of complaints.   
The next step is action.  An effective anti-harassment policy, standing alone, is insufficient to protect an 
employer from liability.  Prompt remedial action is essential to minimize or completely eliminate the 
employer’s liability.  An immediate and well-documented investigation, ideally guided by legal counsel, is 
critical.  Based on the nature of the allegations, consider suspending the alleged offender pending the 
outcome of the investigation.  The complaining party should be encouraged to identify any potential 
witnesses that he/she believes the company should include, and, in most instances, be asked to prepare 
(but not require) a detailed written summary of all of his/her allegations.  In taking these steps, the 
company can help safeguard against second-guessing as to the extent of the investigation, and also 
prevent a subsequent plaintiff from expanding the nature and severity of his complaints after the fact.   It 
is important to keep the claimant apprised of the company’s continuing efforts and also communicate the 
results of the investigation and any actions taken to prevent future incidents.   
 
Prompt remedial action entails preparation for litigation in order to avoid it where possible and to win it 
where it cannot be avoided.  As such, the employer should keep all meetings well-documented, maintain 
a record of publications and effectuate the appropriate training in response to allegations of harassment.  

                                                           
8 Charges Alleging Sexual Harassment FY 2010-FY 2016, available at 
https://www.eeoc.gov/eeoc/statistics/enforcement/sexual_harassment_new.cfm (last visited on Dec. 11, 2017). 
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An investigation led by counsel will, of course, have the benefit of potentially protecting investigative 
materials from being discoverable in subsequent litigation.  However, any document created should still 
be prepared with the knowledge that the company may ultimately be required - or find it in its best 
interest in presenting its defense – to publish these documents.  Accordingly, nothing should be included 
that could unnecessarily cast the complaining party, or the company, in a negative light. 
 
These steps should help to reduce the chance of legal liability and financial loss, however, the company 
should be proactive in reminding employees of the importance of reporting sexual harassment that they 
may be subjected to or that they have observed.  The company should strive to go above and beyond a 
basic policy and a swift response.  As a follow-up to the investigation, consider a formal notice to all 
employees (and shareholders if applicable) reiterating the company’s unwavering position against 
harassment.  Consider introducing training strategies to promote a more hospitable work environment; 
screen employees using thorough reference checks at the hiring stage to preemptively avoid those 
candidates with interpersonal behavioral problems; have multiple reporting mechanisms in place; offer 
counseling and support programs to employees who experience or witness hostile behavior in the 
workplace; and consider instituting or refreshing existing fraternization policies.   
 
At this juncture, it is appropriate to conduct an audit and assess the areas that could be improved within 
the company’s policies and culture.  If necessary, assume the company is in the midst of a crisis and plan 
along the potential timeline of events – the claim, response, investigation, remedial action and conclusive 
measures.  Then, test the company’s plan and contact outside employment counsel or a human resources 
specialist to ensure the company is prepared to prevent the worst case scenario.  Pending the outcome 
of the new tax law, it may be an ideal time to speak with the company’s accountant and/or finance officer 
of the implications of changes contained therein.  Considering all of these recent developments, a 
comprehensive action plan will be important in preventing and minimizing sexual harassment claims and 
costs in the future.   

 
Nicole Cuadrado is an associate in the Greenville, SC office of Nelson Mullins Riley 
& Scarborough LLP where she focuses her practice on employment and labor law 
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