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y all accounts, the opioid addiction epidemic is one of the most profound
tragedies and public health challenges of our time. Each day, the news is
replete with stories about the significance and wide-ranging impact of the
opioid crisis in the United States. The overwhelming flow of addictive pain medications is a topic at the forefront of our national awareness. This article provides
an overview of key statistics that show historical trends culminating in the current
crisis, a summary of recent regulatory efforts to deal with the epidemic, and
practice points on the central role physicians have to fill in addressing the crisis.

The Bad News: Startling Statistics and Scary Truths
The increase in the prescription of opioids over time
is startling. Between 1999 and 2015, the amount
of opioids prescribed per person tripled.1 By 2015,
Americans were being prescribed enough opioids
for every American to be medicated 24/7 for three
weeks.2 In some states, more prescriptions have
been dispensed for opioid pain pills than there are
people in the state. The rates of opioid prescribing
are important because, not surprisingly, the rates
of opioid overdose deaths have been shown to
closely track these prescribing rates.3
The significance and result of the extensive
prescription of opioids cannot be overstated.
The current statistics tell a harrowing tale of the
tremendous cost of the opioid crisis in the form
of economic losses, a corresponding heroin
epidemic, and in deaths. First, from a purely
financial perspective, it is estimated that in a
single year, prescription opioid misuse and
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lifetime and annual dollar limits no higher than the limits applicable to medical and surgical benefits.6
The Mental Health Parity and Addiction Equity Act of 2008
(MHPAEA) ushered in a new attempt to end the inequity
in payment for mental health services.7 Like the MHPA, the
MHPAEA only applied to large group health plans (over 50
employees), and it also didn’t mandate coverage for mental health
conditions, but the parity requirements now specifically applied
to treatment for SUDs. Thus, if a plan offered mental health and
SUD coverage, it was required to offer such coverage with no
greater dollar limits than the limits imposed on covered medical
and surgical services. The MHPAEA also prohibited covered plans
from placing financial limitations (such as deductibles and copayments) or treatment limitations (such as caps on the number
of outpatient visits or days of inpatient treatment covered) on
mental health conditions and SUDs that were more restrictive
than the limitations imposed on medical and surgical benefits.
Before federal agencies could draft regulations implementing the
MHPAEA, however, the Affordable Care Act (ACA) revisited
parity once again.8
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ccording to the Centers for Disease Control and Prevention (CDC), overdose deaths involving opioids have more
than quadrupled since 1999. This development was “driven
by increasing deaths from prescription opioids”1 during a time
when the prescribing of opioids to treat chronic pain increased
dramatically. In 2015, the CDC estimated that more than two
million people in the United States had a substance use disorder
(SUD) involving prescription pain relievers—nearly four times the
agency’s estimated number of people addicted to heroin.2 Opioid
prescribing rates have slowly declined since 2012, suggesting
that widespread efforts to change prescribing practices have had
an impact.3 However, the average length of an opioid prescription increased from 13 days in 2006 to 18 days in 2015.4 Anne
Schuchat, a former Acting Director of the CDC, found this trend
“concerning,” noting that the longer a person has access to opioids,
the greater are that person’s chances of becoming addicted.5
As the escalation in the number of opioid overdose deaths nationwide continues, much of the response to the crisis has focused on
educating physicians and individuals about the risks and potential
harms of prescribing and taking opioids to alleviate pain. For those
already suffering from addiction, however, access to effective and
affordable SUD treatment, including medication-assisted treatment (MAT), will be a key factor in their recoveries and in slowing
the overdose epidemic. Despite ongoing efforts at both the federal
and state levels to assure the availability of insurance coverage for
mental health and SUD treatment that is equivalent to coverage for
medical and surgical treatment, the goal of achieving true parity
remains elusive and requires further attention.

The Road to Mental Health and SUD Treatment Parity
Private health insurers and publicly-funded health care programs
have a long history of providing less robust coverage for mental
health and SUD treatment than for physical ailments. In 1996,
Congress attempted to address this discrepancy by enacting the
Mental Health Parity Act (MHPA). The MHPA prohibited health
plans from applying different aggregate lifetime and annual dollar
limits for mental health services than for medical and surgical
services. However, the MHPA only applied to group health plans
of employers having 50 or more employees, and it did not apply to
SUDs. Significantly, it did not require such plans to offer mental
health benefits; it merely required those plans that did so to apply
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Under the ACA, mental health and SUD benefits were included as
two of the ten “essential health benefits” (EHBs) that most health
plans (except for grandfathered plans)—including those offered
through the individual and small employer market—were now
required to offer. Whereas the MHPAEA only required parity in
mental health and SUD coverage if a health plan offered those
types of benefits, the ACA now required health plans to offer such
benefits and to pay for them in a manner equivalent to the plans’
payment for medical and surgical benefits.

several states have limited detoxification services and excluded
coverage for services provided at residential treatment centers
or for court ordered SUD treatment.12 Even with these statespecific EHB variances, however, health plans that are subject to
MHPAEA’s parity requirements still cannot adopt more stringent
benefit minimums and limitations for SUD treatment than those
that apply to medical and surgical care.
In November 2013, HHS adopted final rules implementing the
MHPAEA.13 Courts had already recognized the difficulty of trying
to determine the equivalency of physical health services and
behavioral health services, particularly in residential treatment
settings.14 To assist with this analysis, the MHPAEA final rule
established six broad categories of benefits (inpatient, in-network;
inpatient, out-of-network; outpatient, in-network; outpatient, outof-network; emergency care; and prescription drug) and required
health plans to list, in a consistent manner, the covered physical
and behavioral health services within these categories.

The ACA authorized the Department of Health and Human
Services (HHS) to define each EHB, setting the parameters of
what must be covered. Instead of establishing a single uniform
set of minimum benefits or limitations, HHS elected to have the
EHBs defined by a benchmark plan selected by each state.9 As a
result, the extent to which insurers cover mental health and SUD
treatment varies widely among the states. For example, two-thirds
of the states place no limit on the number of days an individual
may receive inpatient SUD treatment, but the remaining states
have placed caps on inpatient days of care ranging from seven to
90 days a year.10 Similar coverage variances exist for outpatient
care.11 In addition to limiting the number of days of coverage,

This categorization made it much easier to compare co-pays and
caps on the number of covered days or visits (referred to as “quantitative treatment limitations”). However, for “non-quantitative
treatment limitations” (NQTLs), such as medical necessity standards or prior authorization requirements, comparing medical
and behavioral health benefits remains very difficult, and is sometimes impossible. For example, there is no medical or surgical
equivalent to the intensive outpatient programs used to treat some
mental health issues and SUDs. In other words, adopting medical
necessity standards or step therapies (which require use of more
conservative, lower-cost therapies before resorting to higher-cost
therapies) may still have a disparate impact upon mental health
and SUD benefits.

The 21st Century Cures Act’s Focus on Parity Enforcement
Congress again revisited the mental health and SUD treatment
parity issue as part of the 21st Century Cures Act (Cures Act). A
far-reaching and ambitious law, the Cures Act sought to improve
access to mental health treatment, improve mental health and
SUD care based upon best practices and evidence-based protocols, and coordinate mental health and physical health treatment
and records.15 It also addressed prescribing practices, prevention
and education about opioid prescribing and use, and other ways
to combat opioid abuse.
Title XIII of the Cures Act provided for enhanced oversight and
enforcement of the MHPAEA’s mental health and SUD parity
requirements. It required the Departments of HHS, Labor, and
Treasury to develop Compliance Program Guidance (Guidance)
by December 13, 2017 (and update it every two years thereafter)
to alert group health plans about MHPAEA compliance requirements.16 Such Guidance must provide illustrative, de-identified
examples of previous findings of MHPAEA compliance and
noncompliance based upon agency investigations. It also must
include recommendations for plans to implement internal
controls to monitor their compliance, along with examples of
compliant and non-compliant NQTLs.17
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Additionally, Title XIII required the Secretary of HHS to convene
a public meeting of specified stakeholders to develop an action
plan to improve federal and state coordination of mental health
parity enforcement, including an implementation timeline. The
action plan was required to include educational information
for patients; centralized collection, monitoring, and response to
patient complaints and inquiries; a single toll-free number; and
a website to help consumers find the appropriate federal or state
agencies for assistance, and the plan must be published on HHS’
website within six months of the public meeting.18

received well over $20 million), but all states received at least $2
million in funding.23
In addition to the funding provided by the Cures Act, on May 31
HHS announced the availability of more than $70 million to assist
communities and health care providers in obtaining naloxone (the
opioid overdose reversal drug) and training on its use to prevent
overdose deaths, and in providing SUD treatment, including
MAT, to those suffering from addiction.24
Most recently, the Department of Justice announced in September
an award of approximately $59 million to support various
programs in fighting the opioid epidemic. The funds will be
distributed among cities, counties, public health departments,
state court systems, boards of pharmacy, and other agencies
to connect overdose survivors with SUD treatment services,
establish effective alternatives to incarceration, enhance PDMP
databases, and support and increase the number of and services
offered by adult drug courts and Veterans Treatment Courts.25

The Cures Act also required HHS and the Government Accountability Office (GAO) to study parity compliance and enforcement.
If a federal agency determines that a plan sponsor or health insurance issuer has violated parity requirements at least five times, the
applicable Secretary of HHS, Labor, or Treasury must audit relevant plan documents in the subsequent plan year to help improve
compliance.19 Further, the Employee Benefits Security Administration must summarize specific data on all closed investigations
in which serious violations of the MHPAEA were found in the
preceding 12-month period. The first report is due by December
13, 2017, and the agencies must submit annual compliance
reports for the next five years.20 On or before December 13, 2019,
the GAO must issue a compliance report that addresses whether
health plan NQTLs are complying with parity requirements, how
federal agencies are ensuring compliance, and enforcement progress. The GAO also must provide recommendations for additional
enforcement, education, and coordination.21

Current State of SUD Insurance Coverage
Medicare covers SUD treatment when the services are “reasonable
and necessary.”26 However, Medicare coverage focuses on professional services, including inpatient and outpatient treatment based
upon services recognized by Medicare (counseling, individual
or group psychotherapy, occupational therapy), and screening,
brief intervention, and referral to treatment services performed in
physician offices and outpatient hospitals. Although Medicare Part
D sponsors must include drugs to treat opioid dependence, Part
D drugs by definition are those that “may be dispensed only upon
a prescription.”27 Accordingly, although buprenorphine (available
as Subutex or Suboxone in sublingual tablet and film forms) and
naltrexone (available as Revia or Vivitrol in tablet or extendedrelease injection forms) can be Part D drugs, methadone—arguably the most widely-used medication for treatment of opioid
addiction—is not covered by Part D when used to treat opioid
dependence because it is typically dispensed at an outpatient OTP,
not through a prescription sent to a retail pharmacy.28

Cures Act and Other Funding to Combat Opioid Use Disorders
The Cures Act appears to have spurred a wave of funding initiatives to address different facets of the opioid crisis. Section 1003 of
the Cures Act directed the Department of the Treasury to transfer
$500 million each in fiscal years 2017 and 2018 to an account
from which the HHS Secretary may award grants to states having
a high incidence or prevalence of opioid use disorders to address
the opioid abuse crisis within those states. Such grants may
be awarded for a variety of public health activities, including:
(1) improving state prescription drug monitoring programs
(PDMPs); (2) implementing and evaluating prevention activities
to identify effective strategies for preventing opioid abuse; (3)
best practices training for practitioners that focus on prescribing
opioids, pain management, recognizing signs of substance abuse,
referral of patients to treatment programs, and preventing overdoses; (4) supporting access to health care services, including
services offered by federally certified opioid treatment programs
(OTPs) and other health care providers who appropriately may
treat SUDs; and (5) other public health-related activities determined appropriate by the applicable state for addressing the state’s
opioid abuse crisis.22

TRICARE covers a wide variety of substance use disorder treatment, including emergency inpatient hospitalization, partial
hospitalizations, intensive outpatient programs, and MAT in the
medical office or OTP setting, but limits and conditions apply to
such coverage.
State Medicaid programs typically cover at least one of the three
types of drugs to treat opioid dependence, and 31 states and
Washington, D.C. cover all three.29 Accordingly, Medicaid beneficiaries in most states can be treated in OTPs with methadone.
On March 30, 2016, CMS published a final rule extending the
application of mental health and SUD parity rules to Medicaid
managed care organizations (MCOs), Alternative Benefit Plans,
and the Children’s Health Insurance Plan (CHIP). The final rule’s
compliance deadline was October 2, 2017.30 The final rule is
quite complex and requires both MCOs and states to perform a
parity analysis under certain circumstances to assure compliance
with the rule in the applicable state. Because Medicaid MCOs
and CHIP plans must make medical necessity criteria for mental

On April 19, 2017, then-HHS Secretary Tom Price announced
that a total of $485 million in grants authorized by the Cures
Act would soon be issued to the states and territories to help
combat opioid addiction. California, Texas, Florida, Pennsylvania,
Ohio, and New York were the largest grant recipients (each state
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Criticism of Current Parity Enforcement
In June 2017, the newly-formed Addiction Solutions Campaign
(ASC)—a collaboration among the National Center on Addiction
and Substance Abuse, the Legal Action Center, Partnership for
Drug-Free Kids, and the Treatment Research Institute—described
its campaign to make mental health and SUD treatment parity a
reality.31 The ASC studied publicly-available documents for major
health plans offered in 2015 and 2016 in New York and Maryland.
The collaboration concluded that requiring consumers to notify
regulators about potential parity violations and to appeal mental
health and SUD coverage denials unfairly burdens the consumer.
Health plan document details about quantitative and qualitative
limitations on coverage typically are far from clear, and consumers
generally do not receive notice of their parity rights under the
MHPAEA or instructions about filing a parity complaint.
To overcome the barriers to enforcement of the MHPAEA, the
ASC offers several recommendations for state insurance regulator
activity, including that regulators should: (1) require health plans
to submit data showing that their coverage complies with parity
requirements and highlight any limitations on benefit scope or
access to services; (2) evaluate each plan’s scope of prescription
drug coverage and utilization management requirements for
mental health and SUD treatment; (3) develop model agreements
that clearly describe mental health and SUD benefits and inform
consumers of their legal parity rights; and (4) educate providers
about potential MHPAEA violations and advocate for plan
compliance with parity requirements through network adequacy
and rate setting standards.32

Conclusion
The recent spate of funding suggests that Congress and policymakers recognize the importance of providing access to, and
paying for, SUD treatment as part of the effort to curb the opioid
epidemic. However, until more government and private insurers
offer coverage for SUD treatment, including MAT, that is equivalent to coverage for medical and surgical treatment—and until
effective parity enforcement mechanisms are implemented—
reducing the supply of prescription opioids and using naloxone
may reduce the number of deaths, but it will not address the
underlying problem as more addicted individuals turn to heroin
and other opiates to stave off withdrawal.
1 CDC, Annual Surveillance Report of Drug-Related Risks and Outcomes – United
States 2017, Surveillance Special Report 1, pp. 6, 26 (Aug. 31, 2017), available
at https://www.cdc.gov/drugoverdose/pdf/pubs/2017-cdc-drug-surveillancereport.pdf.
2 CDC Annual Surveillance Report – U.S. 2017 at 13.
3 Id. at 8.
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