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TABLE 47: Assumed Number of Nonhospital Based Medicaid EPs Who Will Be
Meaningful Users of Certified EHR Technology, High Scenario
(All population figures are in thousands)

Calendar Year
2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 2019
EPs who have claims 553.2 | 558.9 | 564.6 | 570.3 | 576.0 | 581.7 | 587.5 | 593.3 | 599.0
with Medicare -
Non Hospital -Based | 404.4 | 408.6 | 412.7 | 416.9 | 421.1 | 425.3 | 429.5 | 433.7 | 437.9
EPs (-27%)
A | EPs who meet the 80.9 | 81.7 825 | 834 |842 [851 |859 |86.7 |876
Medicaid patient
volume threshold
B | Medicaid' only EPs 38.2 | 38.8 394 140.1 |40.7 |413 [420 |426 |433
Total Medicaid EPs 119.1 | 120.5 | 122.0 | 123.4 | 1249 | 1264 | 127.9 | 129.3 | 130.8
(A+B)
Percent of EPs 46.5% | 61.6% | 71.1% | 76.8% | 80.6% | 84.3% | 40.1% | 25.0% | 15.2%
receiving incentive
payment during year
Number of EPs 554 74.2 86.7 94.8 100.7 | 106.6 | 51.2 324 19.9
receiving incentive
payment during year
Percent of EPs who 46.5% | 61.6% | 71.1% | 76.8% | 80.6% | 84.3% | 88.1% | 91.9% | 93.7%
have ever received
incentive payment
Number of EPs who 554 742 86.7 | 94.8 100.7 | 106.6 | 112.7 | 118.9 | 122.6
have ever received
incentive payment
" \Includes non hospital-based eligible pediatricians, dentists, certified nurse-midwives, nurse practitioners
and physicians assistants. This number is not based on the tabulated Medicare data. It was arrived at by
computing a ratio of certified nurse-midwives to total nurse-midwives in the States of New York and New
Jersey and then applying that ratio to the country to arrive at the total number of Medicaid certified nurse-
midwives. This same logic was also used for nurse practitioners and physicians assistants. The number of
pediatricians and dentists is based on Medicaid provider historical experience and available studies. It
should also be noted that in computing the hospital-based percentages, the 27 percent used for physicians
was not applied across all providers types since the information available indicated that individual
hospital-based percentage for certified nurse-midwives is 26 percent, nurse practitioners is 28 percent, and
physicians assistants is 48 percent. We chose New York and New Jersey because we were able to obtain
data from those States. We welcome comments with additional data sources to further refine the estimates.

Under the high scenario, we assumed  qualify for incentive payments in CY or she is engaged in efforts to adopt,
an increase over baseline participation 2011, resulting in a CY 2011 cost of implement, or upgrade certified EHR
of Medicaid EPs because of the about $1.2 billion. It should be noted technology, these participation rates
incentive payments, with the proportion that since the Medicaid EHR incentive include not only meaningful users but
of EPs ever receiving incentive payment program provides that a eligible providers implementing
payments increasing from 46.5 percent Medicaid EP can receive an incentive certified EHR technology as well. Table

in CY 2011 to 93.7 percent by CY 2019.  payment in their first year because he or

: : . 48 shows our low scenario estimates.
About 55,000 EPs are projected to she is a meaningful user or because he
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TABLE 48: Assumed Number of Nonhospital Based Medicaid EPs Who Will Be
Meaningful Users of Certified EHR Technology, Low Scenario
(All population figures are in thousands)

Calendar Year
2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 2019
EPs who have 553.2 | 5589 |564.6 | 570.3 | 576.0 | 581.7 | 587.5 | 593.3 | 599.0
claims with
Medicare
Non Hospital - 4044 | 408.6 | 412.7 | 416.9 | 421.1 | 425.3 | 429.5 | 433.7 | 437.9
Based EPs (-27%)
A | EPs who meet the | 80.9 81.7 825 834 [84.2 |851 |859 |[86.7 |86
Medicaid patient

volume threshold
B | Medicaid' only 38.2 38.8 394 140.1 [40.7 |413 [420 |42.6 |433
EPs
Total Medicaid 119.1 | 120.5 | 122.0 | 1234 | 1249 | 126.4 | 127.9 | 129.3 | 130.8
EPs (A +B)
Percent of EPs 25.4% | 30.8% | 35.1% | 38.6% | 41.7% | 45.1% | 20.9% | 15.3% | 10.8%
receiving incentive
payment during

year
Number of EPs 30.2 37.1 429 47.6 52.1 57.0 26.7 19.8 14.1

receiving incentive
payment during
year

Percent of EPs 25.4% | 30.8% | 35.1% | 38.6% | 41.7% | 45.1% | 48.8% | 52.8% | 56.2%
who have ever
received incentive
payment

Number of EPs 30.2 37.1 429 [47.6 |52.1 570 624 |683 |735
who have received
ever incentive
payment

"Includes non hospital-based eligible pediatricians, dentists, certified nurse-midwives, nurse practitioners, and
physicians assistants. This number is not based on the tabulated Medicare data. It was arrived at by computing
a ratio of certified nurse-midwives to total nurse-midwives in the States of New York and New Jersey and then
applying that ratio to the country to arrive at the total number of Medicaid certified nurse-midwives. This same
logic was also used for nurse practitioners and physicians assistants. The number of pediatricians and dentists is
based on Medicaid provider historical experience and available studies. It should also be noted that in
computing the hospital-based percentages, the 27 percent used for physicians was not applied across all
providers types since the information available indicated that individual hospital-based percentage for certified
nurse-midwives is 26 percent, nurse practitioners is 28 percent, and physicians assistants is 48 percent. We
chose New York and New Jersey because we were able to obtain data from those States. We welcome
comments with additional data sources to further refine the estimates. ‘

BILLING CODE 4120-01-C separately calculated the range of Medicare and Medicaid incentive
b. Medicaid Hospitals percentage of total potential incentives payments.
that could be associated with qualifying As stated previously, the estimated
Medicaid incentive payments to most  hospitals, year by year, and the eligible hospital incentive payments
acute-care hospitals were estimated corresponding actual percentages were calculated based on the hospitals’
using the same adoption assumptions payable each year. Acute care hospitals qualifying status and individual

incentive amounts payable under the
statutory formula. The estimated savings
in Medicaid benefit expenditures
resulting from the use of certified EHR
technology are discussed under “general

and methodology as described
previously for Medicare eligible
hospitals and shown in Table 49.
Because hospitals’ Medicare and
Medicaid patient loads differ, we

and children’s hospitals can receive
Medicaid incentive payments for no less
than 3 years but no more than 6 years
and may qualify to receive both the
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considerations.” We estimated the
Medicaid incentives payable to

children’s hospitals as an add-on to the
base estimate, using data on the number

of children’s hospitals compared to non-
children’s hospitals.

TABLE 49—ESTIMATED PERCENTAGE OF POTENTIAL MEDICAID INCENTIVES ASSOCIATED WITH ELIGIBLE HOSPITALS AND
ESTIMATED PERCENTAGE PAYABLE EACH YEAR, HIGH SCENARIO

Percent asso-
Fiscal year ciated with eli- | Dorcent pay-
gible hospitals y
60.7 60.7
75.5 75.5
86.0 86.0
91.5 30.8
96.3 20.8
98.3 12.3
99.5 6.8
100.0 2.0
100.0 0.0

Table 50 shows our low scenario
estimates.

TABLE 50—ESTIMATED PERCENTAGE OF POTENTIAL MEDICAID INCENTIVES ASSOCIATED WITH ELIGIBLE HOSPITALS AND
ESTIMATED PERCENTAGE PAYABLE EACH YEAR, LOW SCENARIO

Percent asso-
Fiscal year ciated with eli- Z%'igeiﬂt F;agr_
gible hospitals y
35.6 35.6
40.6 40.6
50.9 50.9
66.8 31.2
81.6 41.0
92.6 41.7
95.5 25.8
97.4 11.0
100.0 0.0

7. Benefits for All EPs and All Eligible
Hospitals

In this proposed rule we have not
quantified the overall benefits to the
industry, nor to eligible hospitals or EPs
in the Medicare, Medicaid, or MA
programs. We believe that the first 5
years of the incentive program will be
dedicated to implementation activities,
from installation of the technology to
training to operational and behavioral
changes. Information on the costs and
benefits of adopting systems specifically
meeting the requirements in this rule
does not yet exist—and information on
costs and benefits overall is limited
(Goldzweig et al. 2009 “Costs and
Benefits of Health Information
Technology: New Trends from the
Literature” Health Affairs.) We would
welcome industry input on the impact
of this proposed rule on adoption, the
costs of adopting and meeting the
meaningful use criteria, and on resulting
benefits to providers.

Nonetheless, we believe there are

benefits that can be obtained by eligible
hospitals and EPs, including:

Reductions in medical recordkeeping
costs, reductions in repeat tests,
decreases in length of stay, and reduced
errors. Furthermore, there is limited but
growing evidence to support the cost
saving benefits anticipated from wider
adoption of EHRs. For example, at one
hospital emergency room in Delaware,
the ability to download and create a file
with a patient’s medical history saved
the ER $545 per use, mostly on reduced
waiting times. A pilot study of
ambulatory practices found a positive
ROI within 16 months and annual
savings thereafter (Greiger et al. 2007, A
Pilot Study to Document the Return on
Investment for Implementing an
Ambulatory Electronic Health Record at
an Academic Medical Centers.) Some
vendors have estimated that EHRs could
result in cost savings of between $100
and $200 per patient per year. As
adoption increases, there will be more
opportunities to capture and report on
cost savings and benefits. A number of
relevant studies are required in the
HITECH Act for this specific purpose,
and the results will be made public, as
they are available.

Some vendors have estimated that
EHRs could result in cost savings of
between $100 and $200 per patient per
year. As adoption increases, there will
be more opportunities to capture and
report on cost savings and benefits. A
number of relevant studies are required
in the HITECH Act for this specific
purpose, and the results will be made
public, as they are available.

8. Benefits to Society

According to the recent CBO study
“Evidence on the Costs and Benefits of
Health Information Technology” (http://
www.cbo.gov/ftpdocs/91xx/doc9168/05-
20-HealthIT.pdf), when used effectively,
EHRs can enable providers to deliver
health care more efficiently. For
example, they can reduce the
duplication of diagnostic tests, prompt
providers to prescribe cost-effective
generic medications, remind patients
about preventive care, reduce
unnecessary office visits and assist in
managing complex care. Further, the
report points out that there is a potential
to gain both internal and external
savings from widespread adoption of
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health IT, noting that internal savings
would likely be in the reductions in the
cost of providing care, and that external
savings could accrue to the health
insurance plan or even the patient, such
as the ability to exchange information
more efficiently. The benefits resulting
specifically from this proposed
regulation are even harder to quantify
because they represent, in many cases,
adding functionality to existing systems
and reaping the network externalities
created by larger numbers of providers
participating in information exchange.
We would welcome additional data on
the costs and benefits of specific
provisions of this rule and the incentive
program as a whole so that we can
conduct, for the final rule, a more robust
assessment of societal benefits to
determine whether the benefits of the
regulation justify its costs (as directed
by Executive Order 12866).

9. General Considerations

The estimates for the HITECH Act
provisions were based on the economic
assumptions underlying the President’s
2010 Budget. Under the statute,
Medicare incentive payments for
certified EHR technology are excluded
from the determination of MA
capitation benchmarks. As noted
previously, there is considerable
uncertainty about the rate at which
eligible hospitals and EPs will adopt
EHRs and other HIT. Nonetheless, we
believe that the Medicare incentive
payments and the prospect of significant
payment penalties for nonparticipation
will result in the great majority of
hospitals implementing certified EHR
technology in the early years of the
Medicare EHR incentive program. We
expect that a steadily growing
proportion of practices will implement
certified EHR technology over the next
10 years, even in the absence of the
Medicare incentives. Actual future
Medicare and Medicaid costs for eligible

hospital and EP incentives will depend
in part on the standards developed and
applied for assessing meaningful use of
certified EHR technology. We will
administer the requirements in such a
way as to encourage adoption of
certified EHR technology and facilitate
qualification for incentive payments,
and will adopt progressively demanding
standards each year. Certified EHR
technology has the potential to help
reduce medical costs through efficiency
improvements, such as prompter
treatments, avoidance of duplicate or
otherwise unnecessary services, and
reduced administrative costs (once
systems are in place), with most of these
savings being realized by the providers
rather than by Medicare or Medicaid. To
the extent that this technology will have
a net positive effect on efficiency, then
more rapid adoption of such EHR
systems would achieve these
efficiencies sooner than would
otherwise occur, without the EHR
incentives.

The CBO has estimated a modest level
of such savings attributable to EHRSs,
with much of the amount associated
with reductions in adverse drug-to-drug
interactions. We believe that most of
such savings will result from the
existing statutory requirements for e-
prescribing and that the acceleration of
other efficiency savings will be
relatively modest in comparison to the
incentive and payment adjustments. We
expect a negligible impact on benefit
payments to hospitals and EPs from
Medicare and Medicaid as a result of the
implementation of EHR technology.”

In the process of preparing the
estimates for this rule, we consulted
with and/or relied on internal CMS
sources, as well as the following
sources:

e Congressional Budget Office (staff
and publications).

e American Medical Association
(staff and unpublished data).

e American Hospital Association.

e Actuarial Research Corporation.

¢ RAND Health studies on:

++ “The State and Pattern of Health
Information Technology Adoption”
(Fonkych & Taylor, 2005);

++ “Extrapolating Evidence of Health
Information Technology Savings and
Costs” (Girosi, Meili, & Scoville, 2005);
and

++ “The Diffusion and Value of
Healthcare Information Technology”
(Bower, 2005).

e Kaiser Permanente (staff and
publications).

e Miscellaneous other sources (Health
Affairs, American Enterprise Institute,
news articles and perspectives).

As noted at the beginning of this
analysis, it is difficult to predict the
actual impacts of the HITECH Act with
much certainty at this time. We believe
the assumptions and methods described
herein are reasonable for estimating the
financial impact of the provisions on the
Medicare and Medicaid programs, but
acknowledge the wide range of possible
outcomes. We invite comments on all of
our assumptions.

All financial analysis is calculated
over a 10-year planning horizon,
because though the incentive payments
for Medicare EPs, CAHs and eligible
hospitals will only be paid for 5 years,
the Medicaid incentives will cease in
CY 2021. Starting in CY 2015, payment
adjustments will be made to the
Medicare physician fee schedule.

10. Summary

The total cost to the Medicare and
Medicaid programs is estimated to be
range from $14.1 (low scenario) to 27.3
(high scenario) billion over a 10-year
timeframe. We do not estimate total
costs to the provider industry, but rather
provide a possible per EP and per
eligible hospital outlay for
implementation and maintenance
operations.
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TABLE 51: Estimated EHR Incentive Payments and Benefits Impacts on the

Medicare and Medicaid Programs of the HITECH EHR Incentive Program. (Fiscal

Year) — (in billions) Low Scenario

Fiscal Medicare Eligible Medicaid Eligible Total
Year ["Hospitals | Professionals | Hospitals | Professionals
2011 $1.7 $0.1 $0.7 $0.6 $3.1
2012 $1.6 $0.9 $0.6 $0.4 $3.5
2013 $1.5 $0.8 $0.4 $0.4 $3.1
2014 $1.8 $0.7 $0.5 $0.5 $3.5
2015 $1.0 $0.1 $0.6 $0.5 $2.2
2016 $0.3 -$0.3 $0.6 $0.5 $1.1
2017 -$0.3 -$0.8 $0.3 $0.2 -$0.6
2018 -$0.2 -$1.0 $0.1 $0.2 -$0.9
2019 — -$1.1 — $0.1 -$1.0
TOTAL $7.4 -$0.6 $3.8 $3.5 $14.1

Table 53 shows the total costs from
2009 through 2019 for the high scenario

after which the payment adjustments
will be invoked.

Table 52: Estimated EHR Incentive Payments and Benefits Impacts on the
Medicare and Medicaid Programs of the HITECH EHR Incentive Program. (Fiscal

Year) — (in billions)
High Scenario

Medicare Eligible Medicaid Eligible
Fiscal Year | Hospitals | Professionals | Hospitals | Professionals Total

2011 $2.4 $0.3 $1.1 $1.2 $5.0
2012 $2.7 $2.2 $1.2 $0.9 $7.0
2013 $2.4 ,$1.8 $0.7 $0.9 $5.8
2014 $2.3 $1.5 $0.4 $0.9 $5.1
2015 $1.2 $0.8 $0.3 $0.9 $3.2
2016 $0.4 $0.2 $0.2 $1.0 $1.8
2017 — -$0.4 $0.1 $0.4 $0.1
2018 — -$0.5 — $0.3 -$0.2
2019 — -$0.5 — $0.2 -$0.3

TOTAL $11.2 $5.4 $4.1 $6.6 $27.3

11. Explanation of Benefits and Savings
Calculations

In our analysis, we assume that
benefits to the program would accrue in
the form of savings to Medicare, through
the Medicare EP payment adjustments.
Expected qualitative benefits, such as
improved quality of care, better health
outcomes, reduced errors and the like,
unable to be quantified at this time. We
invite public comment on the subject of

benefits to the Medicare and Medicaid
programs.

H. Accounting Statement

Whenever a rule is considered a
significant rule under Executive Order
12866, we are required to develop an
Accounting Statement indicating the
classification of the expenditures
associated with the provisions of this
proposed rule. Monetary annualized
benefits and non-budgetary costs are
presented as discounted flows using 3

percent and 7 percent factors.
Additional expenditures that will be
undertaken by eligible entities in order
to obtain the Medicare and Medicaid
incentive payments to adopt and
demonstrate meaningful use of certified
EHR technology, and to avoid the
Medicare payment adjustments that will
ensue if they fail to do so are noted by

a placeholder in the accounting
statement. We are not able to explicitly
define the universe of those additional
costs, nor specify what the high or low
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range might be. We invite public
comments that may inform additional
analysis on the subject of industry costs

to implement EHR technology at the
final rule stage.

TABLE 53: Accounting Statement: Classification of Estimated Expenditures

CYs 2010 through 2019
Category: Transfers
Annualized Monetized Low Estimate High Estimate
7% 1,710.7 million 3,228.5 million
3% 1,536.9 million 2.960.4 million
From Whom to Whom [Federal government to eligible professionals and hospitals.
ategory: Industry Costs Associated with Reporting
equirements
Low Estimate High Estimate
626.62 million 652.35 million
From Whom to Whom Private industry.
Category: Other Industry Costs
Annualized Monetized Low Estimate High Estimate
7% TBD TBD
3% TBD TBD
From Whom to Whom Private industry.

In accordance with the provisions of
Executive Order 12866, this proposed
rule was reviewed by the Office of
Management and Budget.

List of Subjects

42 CFR Part 412

Administrative practice and
procedure, Health facilities, Medicare,
Puerto Rico, Reporting and
recordkeeping requirements.

42 CFR Part 413

Health facilities, Kidney diseases,
Medicare, Reporting and recordkeeping
requirements.

42 CFR Part 422

Administrative practice and
procedure, Health facilities, Health
maintenance organizations (HMO),
Medicare, Penalties, Privacy, Reporting
and recordkeeping requirements.

42 CFR Part 495

Administrative practice and
procedure, Electronic health records,
Health facilities, Health professions,
Health maintenance organizations
(HMO), Medicaid, Medicare, Penalties,
Privacy, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicare Services proposed to amend
42 CFR Chapter IV as follows:

PART 412—PROSPECTIVE PAYMENT
SYSTEMS FOR INPATIENT HOSPITAL
SERVICES

1. The authority citation for part 412
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart D—Basic Methodology for
Determining Prospective Payment
Federal Rates for Inpatient Operating
Costs

2. Section 412.64 is amended by—

A. Revising paragraph (d)(2)(i)(B).

B. Adding a new paragraphs
(d)(2)()(C) and (d)(3).

The revision and additions read as
follows:

§412.64 Federal rates for inpatient
operating costs for Federal fiscal year 2005
and subsequent fiscal years.

* * * * *

d

)* * %
]* * %
* % %

—

(
(2
@
(B) For fiscal year 2007 through 2014,
by 2 percentage points.
(C) For fiscal year 2015 and
subsequent fiscal years, by one-fourth.
(3) Beginning in fiscal year 2015, in
the case of a “subsection (d) hospital,”
as defined under section 1886(d)(1)(B)

of the Act, that is not a meaningful
electronic health record (EHR) user as
defined in part 495 of this chapter,
three-fourth of the applicable percentage
change specified in paragraph (d)(1) of
this section is reduced—

(i) For fiscal year 2015, by 333
percent;

(ii) For fiscal year 2016, by 66%4
percent; and

(iii) For fiscal year 2017 and

subsequent fiscal years, by 100 percent.
* * * * *

PART 413—PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES; OPTIONAL
PROSPECTIVELY DETERMINED
PAYMENT RATES FOR SKILLED
NURSING FACILITIES

3. The authority citation for part 413
continues to read as follows:

Authority: Secs. 1102, 1812(d), 1814(b),
1815, 1833(a), (i), and (n), 1861(v), 1871,
1881, 1883, and 1886 of the Social Security
Act (42 U.S.C. 1302, 1395d(d), 1395f(b),
1395g, 13951(a), (i), and (n), 1395x(v),
1395hh, 1395rr, 1395tt, and 1395ww); and
sec. 124 of Public Law 106-133 (113 Stat.
1501A-332).

Subpart E—Payments to Providers

4. Section 413.70 is amended by—
A. Revising paragraph (a)(1).
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B. Adding new paragraphs (a)(5) and
(a)(6).

The revision and additions read as
follows:

§413.70 Payment for services of a CAH.

(a) Payment for inpatient services
furnished by a CAH (other than services
of distinct part units). (1) Effective for
cost reporting periods beginning on or
after January 1, 2004, payment for
inpatient services of a CAH, other than
services of a distinct part unit of the
CAH and other than the items included
in the incentive payment described in
paragraph (a)(5) of this section and
subject to the adjustments described in
paragraph (a)(6) of this section, is 101
percent of the reasonable costs of the
CAH in providing CAH services to its
inpatients, as determined in accordance
with section 1861(v)(1)(A)of the Act and
the applicable principles of cost
reimbursement in this part and in Part
415 of this chapter, except that the
following payment principles are
excluded when determining payment
for CAH inpatient services:

(i) Lesser of cost or charges;

(ii) Ceilings on hospital operating
costs;

(iii) Reasonable compensation
equivalent (RCE) limits for physician
services to providers; and

(iv) The payment window provisions
for preadmission services, specified in
§412.2(c)(5) of this subchapter and
§413.40(c)(2) of this part.

* * * * *

(5) A qualifying CAH receives an
incentive payment for the reasonable
costs of purchasing certified EHR
technology in a cost reporting period
during a payment year as determined
under §495.106 of this chapter in lieu
of payment for such reasonable costs
under paragraph (a)(1) of this section.

(6)(i) For cost reporting periods
beginning in or after FY 2015, if a CAH
is not a qualifying CAH, as defined in
§495.106(a) of this chapter, then
notwithstanding the percentage
applicable in paragraph (a)(1) of this
section, the reasonable costs of the CAH
in providing CAH services to its
inpatients are adjusted, by the following
applicable percentage:

(A) For cost reporting periods
beginning in FY 2015, 100.66 percent;

(B) For cost reporting periods
beginning in FY 2016, 100.33 percent;
and

(C) For cost reporting periods
beginning in FY 2017 and each
subsequent fiscal year, 100 percent.

(ii) A CAH may, on a case-by-case
basis, be exempt from the application of
the adjustments made under this
paragraph, if CMS or its Medicare

contractors determine, on an annual
basis, that requiring the CAH to become
a qualifying CAH under § 495.106 of
this chapter would result in a significant
hardship, such as in the case of a CAH
in a rural area without sufficient
Internet access.

(iii) In no case may a CAH be granted
an exemption under this paragraph
(a)(6) for more than 5 years.

(iv) There is no administrative or
judicial review under section 1869 of
the Act, section 1878 of the Act, or
otherwise of the following:

(A) The methodology and standards
for determining the amount of payment
under paragraph (a)(5) of this section.

(B) The methodology and standards
for determining the amount of payment
adjustments made under this paragraph
(a)(6).

(C) The methodology and standards
for determining a CAH to be a qualifying
CAH under §495.106 of this chapter.

(D) The methodology and standards
for determining if the hardship
exemption applies to a CAH under
paragraph (a)(6)(ii) of this section.

(E) The specification of the cost
reporting periods, payment years, or
fiscal years as applied under this
paragraph.

(F) The calculation of reasonable costs
under §495.106(c) of this chapter.

* * * * *

PART 422—MEDICARE ADVANTAGE
PROGRAM

5. The authority citation for part 422
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart G—Payments to Medicare
Advantage Organizations

6. Section 422.304 is amended by
adding a new paragraph (f) to read as
follows:

§422.304 Monthly payments.
* * * * *

(f) Separate payment for meaningful
use of certified EHRs. In the case of
qualifying MA organizations, as defined
in §495.200 of this chapter, entitled to
MA EHR incentive payments per
§495.220 of this chapter, such payments
are made in accordance with sections
1853(1) and (m) of the Act and subpart
C of Part 495 of this chapter.

7. Section 422.306 is amended by:

A. Removing “and” from the end of
paragraph (b)(2)(ii);

B. Removing the period at the end of
paragraph (b)(2)(iii) and adding “; and”
in its place; and

C. Adding a new paragraph (b)(2)(iv)
to read as follows:

§422.306 Annual MA capitation rates.
* * * * *

(b) * x %

(2) * x %

(iv) Adjusted to exclude costs
attributable to payments under sections
1848(0) and 1886(n) of the Act of
Medicare FFS incentive payments for
meaningful use of electronic health
records.

8. Section 422.308 is amended by—

A. Redesignating paragraph (a) as
paragraph (a)(1).

B. Adding a new paragraph (a)(2).

The addition reads as follows:

§422.308 Adjustments to capitation rates,
benchmarks, bids, and payments.
* * * * *

(a) * * %

(2) The amount calculated in
paragraph (a)(1) of this section must
exclude expenditures attributable to
sections 1848(a)(7) and (o) and sections
1886(b)(3)(B)(ix) and (n) of the Act.

* * * * *

9. Section 422.322 is amended by—

A. Adding paragraph (a)(3).

B. Revising paragraph (b).

§422.322 Source of payment and effect of
MA plan election on payment.

(a) * x %

(3) Payments under subpart C of part
495 of this chapter for meaningful use
of certified EHR technology are made
from the Federal Hospital Insurance
Trust Fund or the Supplementary
Medical Insurance Trust Fund. In
applying section 1848(o) of the Act
under sections 1853(1) and 1886(n)(2) of
the Act under section 1853(m) of the
Act, CMS determines the amount to the
extent feasible and practical to be
similar to the estimated amount in the
aggregate that would be payable for
services furnished by professionals and
hospitals under Parts B and A,
respectively, under title XVIII of the
Act.

(b) Payments to the MA organization.
Subject to §412.105(g), § 413.86(d), and
§495.204 of this chapter and §§422.109,
422.316, and 422.320, CMS’ payments
under a contract with an MA
organization (described in § 422.304)
with respect to an individual electing an
MA plan offered by the organization are
instead of the amounts which (in the
absence of the contract) would
otherwise be payable under original
Medicare for items and services
furnished to the individual.

* * * * *

SUBCHAPTER G—STANDARDS AND
CERTIFICATIONS

10. A new part 495 is added to read
as follows:
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PART 495—STANDARDS FOR THE
ELECTRONIC HEALTH RECORD
TECHNOLOGY INCENTIVE PROGRAM

Subpart A—General Provisions

Sec.

495.2 Basis and purpose.

495.4 Definitions.

495.6 Meaningful use objectives measures
for EPs, eligible hospitals, and CAHs.

495.8 Demonstration of meaningful use
criteria

495.10 Participation requirements for EPs
and eligible hospitals, and qualifying
CAHs.

Subpart B—Requirements Specific to the
Medicare Program

495.100 Definitions.

495.102 Incentive payments to EPs.

495.104 Incentive payments to eligible
hospitals.

495.106 Incentive payments to CAHs.

495.108 Posting of required information.

Subpart C—Requirements Specific to
Medicare Advantage (MA) Organizations

495.200 Definitions.

495.202 Identification of qualifying MA
organizations, MA-EPs, and MA-
affiliated eligible hospitals.

495.204 Incentive payments to qualifying
MA organizations for MA-EPs and
hospitals.

495.206 Timeframe for payment to
qualifying MA organizations.

495.208 Avoiding duplicate payment.

495.210 Meaningful user attestation.

495.212 Limitation on review.

Subpart D—Requirements Specific to the
Medicaid Program

495.300 Basis and purpose.

495.302 Definitions.

495.304 Medicaid provider scope and
eligibility.

495.306 Establishing patient volume.
495.308 Net average allowable costs as the
basis for determining the incentive

payment.

495.310 Medicaid provider incentive
payments.

495.312 Process for payments.

495.314 Activities required to receive an
incentive payment.

495.316 State monitoring and reporting
regarding activities required to receive
an incentive payment.

495.318 State responsibilities for receiving
FFP.

495.320 FFP for payments to Medicaid
providers.

495.322 FFP for reasonable administrative
expenses.

495.324 Prior approval conditions.

495.326 Disallowance of Federal financial
participation (FFP).

495.328 Request for reconsideration of
adverse determination.

495.330 Termination of Federal financial
participation (FFP) for failure to provide
access to information.

495.332 State Medicaid (HIT) plan
requirements.

495.334 State self-assessment requirements.

495.336 Health information technology
planning advance planning document
requirements (HIT PAPD).

495.338 Health information technology
implementation advance planning
document requirements (HIT IAPD).

495.340 As-needed HIT PAPD update and
as-needed HIT IAPD update
requirements.

495.342 Annual HIT IAPD requirements.

495.344 Approval of the State Medicaid
HIT plan, the HIT PAPD and update, the
HIT IAPD and update, and the annual
HIT IAPD.

495.346 Access to systems and records.

495.348 Procurement standards.

495.350 State Medicaid agency attestations.

495.352 Reporting requirements.

495.354 Rules for charging equipment.

495.356 Nondiscrimination requirements.

495.358 Cost allocation plans.

495.360 Software and ownership rights.

495.362 Retroactive approval of FFP with
an effective date of February 18, 2009.

495.364 Review and assessment of
administrative activities and expenses of
Medicaid provider health information
technology adoption and operation.

495.366 Financial oversight and monitoring
of expenditures.

495.368 Combating fraud and abuse.

495.370 Appeals process for a Medicaid
provider receiving electronic health
record incentive payments.

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

Subpart A—General Provisions

§495.2 Basis and purpose.

This part implements the following:

(a) Section 1848(0) of the Act by
establishing payment incentives under
Medicare Part B for physicians and
other professionals who adopt and
meaningfully use certified electronic
health record technology.

(b) Section 1853(1) of the Act to
provide incentive payments to Medicare
Advantage organizations for their
affiliated professionals who
meaningfully use certified EHR
technology and meet certain other
requirements.

(c) Section 1886(n) of the Act by
establishing incentives payments for the
meaningful use of certified EHR
technology by subsection (d) hospitals,
as defined under section 1886(d)(1)(B)
of the Act, participating in Medicare
FFS program.

(d) Section 1814(1) of the Act to
provide an incentive payment to critical
access hospitals who meaningfully use
certified EHR technology based on the
hospitals’ reasonable costs.

(e) Section 1853(m) of the Act to
provide incentive payments to MA
organizations for certain affiliated
hospitals that meaningfully use certified
EHR technology.

(f) Sections 1903(a)(3)(F) and 1903(t)
of the Act to provide 100 percent
Federal financial participation (FFP) to
States for incentive payments to certain
eligible providers participating in the
Medicaid program to purchase,
implement, and operate (including
support services and training for staff)
certified EHR technology and 90 percent
FFP for State administrative expenses
related to such incentive payments.

(g) Sections 1848(a)(7), 1853(1)(4),
1886(b)(3)(ix)(1), and 1853(m)(4) of the
Act, providing for payment reductions
for inpatient services furnished on or
after October 1, 2014 to Medicare
beneficiaries by hospitals that are not
meaningful users of certified electronic
health record technology, and for
covered professional services furnished
on or after January 1, 2015 to Medicare
beneficiaries by physicians and other
professionals who are not meaningful
users of certified electronic health
record technology.

§495.4 Definitions.

In this part, unless otherwise
indicated—

Certified electronic health record
technology means a qualified EHR that
meets the certification requirements
specified in 45 CFR 170.102.

Critical access hospital (CAH) means
a facility that has been certified as a
critical access hospital under section
1820(e) of the Act and for which
Medicare payment is made under
section 1814(l) of the Act for inpatient
services and under section 1834(g) of
the Act for outpatient services.

EHR reporting period means either of
the following:

(1) For an EP—

(i) For the first payment year, any
continuous 90-day period within a
calendar year;

(ii) For the second, third, fourth, fifth
or sixth payment year, the calendar
year.

(2) For an eligible hospital or a CAH—

(i) For the first payment year, any
continuous 90-day period within a fiscal
year; and

(ii) For the second, third, fourth, fifth
or sixth payment year, the fiscal year.

Eligible hospital means an eligible
hospital as defined under § 495.100 or
Medicaid eligible hospital under
subpart D of this part.

Eligible professional (EP) means an
eligible professional as defined under
§495.100 or a Medicaid eligible
professional under subpart D of this
part.

Fifth payment year means the fifth
payment year that the EP, eligible
hospital or CAH receives an incentive
payment under this part.
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First payment year means the first
payment year that the EP, eligible
hospital or CAH receives an incentive
payment under this part.

Fourth payment year means the fourth
payment year that the EP, eligible
hospital or CAH receives an incentive
payment under this part.

Hospital-based EP is an EP (as defined
under this section) who furnishes 90
percent or more of his or her covered
professional services in the CY
preceding the payment year in a
hospital setting. A setting is considered
a hospital setting if it is identified by the
codes used in the HIPAA standard
transactions that identifies the site of
service as an inpatient hospital,
outpatient hospital, or emergency room.

Meaningful EHR user means—

(1) An EP, eligible hospital or CAH
that, for an EHR reporting period for a
payment year, demonstrates in
accordance with §495.8 meaningful use
of certified EHR technology by meeting
the applicable objectives and associated
measures under § 495.6; and

(2) A Medicaid EP or Medicaid
eligible hospital, that meets paragraph
(1) of this definition and any additional
criteria for meaningful use imposed by
the State and approved by CMS under
§495.316 and §495.332.

Payment year means—

(1) For an EP other than a Medicaid
EP, a calendar year beginning with CY
2011; and

(2) For a CAH or an eligible hospital
other than a Medicaid eligible hospital,
a Federal fiscal year beginning with FY
2011.

(3) For a Medicaid EP,

(i) The timeframe specified in
paragraph (1) of this definition; or

(ii) In accordance with subpart D of
this part and with CMS approval, CY
2010.

(4) For a Medicaid eligible hospital,

(i) The timeframe specified in
paragraph (2) of this definition; or

(ii) In accordance with subpart D of
the part and with CMS approval,
FY2010.

Qualified EHR means an electronic
record of health related information on
an individual that includes patient
demographic and clinical health
information, such as medical history
and problem lists; and has the capacity
to meet all of the following:

(1) Provide clinical decision support.

(2) Support physician order entry.

(3) Capture and query information
relevant to health care quality.

(4) To exchange electronic health
information with, and integrate such
information from other sources.

Second payment year means the
second payment year that the EP,

eligible hospital or CAH receives an
incentive payment under this part.

Sixth payment year means the sixth
payment year that the EP, eligible
hospital or CAH receives an incentive
payment under this part.

Third payment year means the third
payment year that the EP, eligible
hospital or CAH receives an incentive
payment under this part.

§495.6 Meaningful use objectives and
measures for EPs, eligible hospitals, and
CAHs.

(a) Stage 1 criteria for EPs—(1)
General rule regarding Stage 1 criteria
for meaningful use for EPs. Except as
specified in paragraph (a)(2) of this
section, EPs must meet all objectives
and associated measures of the Stage 1
criteria specified in paragraphs (c) and
(d) of this section to receive an incentive
payment.

(2) Exceptions for Medicaid EPs—(i)
Exception for Medicaid EPs receiving
payment in CY 2010. If CMS has
approved a State’s request to begin
providing incentive payments to EPs in
CY 2010 for adopting, implementing or
upgrading certified EHR technology, the
objectives and associated measures of
the Stage 1 criteria specified in
paragraphs (c) and (d) are applicable to
an EP whose second payment year is CY
2011.

(ii) Exception for Medicaid EPs who
adopt, implement or upgrade in their
first payment year. For Medicaid EPs
who adopt, implement, or upgrade
certified EHR technology in their first
payment year, the meaningful use
objectives and associated measures of
the Stage 1 criteria specified in
paragraphs (c) and (d) apply beginning
with the second payment year, and do
not apply to the first payment year.

(b) Stage 1 criteria for eligible
hospitals and CAHs—(1) General rule
regarding Stage 1 criteria for meaningful
use for eligible hospitals or CAHs.
Except as specified in paragraph (b)(2)
of this section, eligible hospitals and
CAHs must meet all objectives and
associated measures of the Stage 1
criteria specified in paragraphs (c) and
(e) of this section to receive an incentive
payment.

(2) Exception for Medicaid eligible
hospitals. For Medicaid eligible
hospitals who adopt, implement, or
upgrade certified EHR technology in
their first payment year, the meaningful
use objectives and associated measures
of the Stage 1 criteria specified in
paragraphs (c) and (e) apply beginning
with the second payment year.

(c) Stage 1 criteria for EPs and eligible
hospitals or CAHs. An EP, eligible
hospital or CAH must satisfy the

following objectives and associated
measures:

(1)(i) Objective. Implement drug-drug,
drug-allergy, drug-formulary checks.

(ii) Measure. The EP, eligible hospital
or CAH has enabled this functionality.

(2)(i) Objective. Maintain an up-to-
date problem list of current and active
diagnoses based on ICD-9-CM or
SNOMED CT ®.

(ii) Measure. At least 80 percent of all
unique patients seen by the EP or
admitted to an eligible hospital or CAH
have at least one entry or an indication
of none recorded as structured data.

(3)(i) Objective. Maintain active
medication list.

(ii) Measure. At least 80 percent of all
unique patients seen by the EP or
admitted by the eligible hospital or CAH
have at least one entry (or an indication
of “none” if the patient is not currently
prescribed any medication) recorded as
structured data.

(4)(i) Objective. Maintain active
medication allergy list.

(ii) Measure. At least 80 percent of all
unique patients seen by the EP or
admitted to the eligible hospital or CAH
have at least one entry (or an indication
of “none” if the patient has no
medication allergies) recorded as
structured data.

(5)(i) Objective. Record the following
demographics:

(A) Preferred language.

B) Insurance type.

) Gender.
) Race.
E) Ethnicity.
F) Date of birth.

(G) For eligible hospitals or CAHs, the
date and cause of death in the event of
mortality.

(ii) Measure. At least 80 percent of all
unique patients seen by the EP or
admitted to the eligible hospital or CAH
have the demographics specified in
paragraphs (c)(5)(i)(A) through (G) of
this section recorded as structured data.

(6)(i) Objective. (A) Record and chart
changes in the following vital signs:

(1) Height.

(2) Weight.

(3) Blood pressure.

(B) Calculate and display the body
mass index (BMI) for patients 2 years
and older.

(C) Plot and display growth charts for
children 2 to 20 years including body
mass index.

(ii) Measure. For at least 80 percent of
all unique patients age 2 years or older
seen by the EP or admitted to the
eligible hospital, record blood pressure
and BMI and plot the growth chart for
children age 2 to 20 years old.

(7)(i) Objective. Record smoking status
for patients 13 years old or older.

(
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(ii) Measure. At least 80 percent of all
unique patients 13 years old or older
seen by the EP or admitted to the
eligible hospital or CAH have “smoking
status” recorded.

(8)(i) Objective. Incorporate clinical
lab-test results into EHR as structured
data.

(ii) Measure. At least 50 percent of all
clinical lab tests results ordered by the
EP or authorized provider of the
hospital during the EHR reporting
period whose results are either in a
positive/negative or numerical format
are incorporated in certified EHR
technology as structured data.

(9)(i) Objective. Generate lists of
patients by specific conditions to use for
quality improvement, reduction of
disparities, research and outreach.

(i) Measure. Generate at least one
report listing patients of the EP, eligible
hospital or CAH with a specific
condition.

(10)(i) Objective. Implement five
clinical decision support rules relevant
to specialty or high clinical priority,
including for diagnostic test ordering,
along with the ability to track
compliance with those rules.

(ii) Measure. Implement five clinical
decision support rules relevant to the
clinical quality metrics reported under
this subpart.

(11)(i) Objective. Check insurance
eligibility electronically from public and
private payers.

(ii) Measure. Insurance eligibility is
checked electronically for at least 80
percent of all unique patients seen by
the EP or admitted to the eligible
hospital or CAH.

(12)(i) Objective. Submit claims
electronically to public and private
payers.

(ii) Measure. At least 80 percent of all
claims filed electronically by the EP or
the eligible hospital or CAH.

(13)(i) Objective. Perform medication
reconciliation at relevant encounters
and each transition of care.

(i) Measure. Perform medication
reconciliation for at least 80 percent of
relevant encounters and transitions of
care.

(14)(i) Objective. Provide summary
care record for each transition of care
and referral.

(ii) Measure. Provide summary of care
record for at least 80 percent of
transitions of care and referrals.

(15)(i) Objective: Capability to submit
electronic data to immunization
registries and actual submission where
required and accepted.

(i) Measure: Performed at least one
test of certified EHR technology’s
capability to submit electronic data to
immunization registries.

(16)(i) Objective. Capability to provide
electronic syndromic surveillance data
to public health agencies and actual
transmission according to applicable
law and practice.

(ii) Measure. Performed at least one
test of certified EHR technology’s
capacity to provide electronic
syndromic surveillance data to public
health agencies (unless none of the
public health agencies to which the EP,
eligible hospital or CAH submits such
information have the capacity to receive
the information electronically).

(17)(i) Objective. Protect electronic
health information created or
maintained by certified EHR technology
through the implementation of
appropriate technical capabilities.

(ii) Measure. Conduct or review a
security risk analysis in accordance
with the requirements under 45 CFR
164.308(a)(1) and implement security
updates as necessary.

(d) Additional Stage 1 criteria for EPs.
An EP must meet the following
objectives and associated measures:

(1)(i) Objective. Use computerized
provider order entry (CPOE).

(ii) Measure. CPOE is used for at least
80 percent of all orders.

(2)(i) Objective. Generate and transmit
permissible prescriptions electronically
(eRx).

(ii) Measure. At least 75 percent of all
permissible prescriptions written by the
EP are transmitted electronically using
certified EHR technology.

(3)(i) Objective. Report ambulatory
quality measures to CMS or, in the case
of Medicaid EPs, the States.

(ii) Measure. Successfully report to
CMS (or, in the case of Medicaid EPs,
the States) clinical quality measures in
the form and manner specified by CMS.

(4)(i) Objective. Send reminders to
patients per patient preference for
preventive/follow-up care.

(ii) Measure. Reminder sent to at least
50 percent of all unique patients seen by
the EP that are 50 years of age and over.

(5)(i) Objective. Provide patients with
an electronic copy of their health
information (including diagnostic test
results, problem list, medication lists,
and allergies) upon request.

(ii) Measure. At least 80 percent of all
patient requests for an electronic copy
of their health information are provided
it within 48 hours.

(6)(i) Objective. Provide patients with
timely electronic access to their health
information (including diagnostic test
results, problem list, medication lists,
and allergies) within 96 hours of the
information being available to the EP.

(ii) Measure. At least 10 percent of all
unique patients seen by the EP are
provided timely electronic access to
their health information.

(7)(i) Objective. Provide clinical
summaries to patients for each office
visit.

(ii) Measure. Clinical summaries
provided to patients for at least 80
percent of all office visits.

(8)(i) Objective. Capability to
exchange key clinical information
among providers of care and patient
authorized entities electronically.

(i) Measure. Perform at least one test
of certified EHR technology’s capacity to
electronically exchange key clinical
information.

(e) Additional Stage 1 criteria for
eligible hospitals or CAHs. Eligible
hospitals or CAHs must meet the
following objectives and associated
measures:

(1)(i) Objective. Use computerized
provider order entry (CPOE) for orders
(any type) directly entered by
authorizing provider (for example, MD,
DO, RN, PA, NP).

(i1) Measure. CPOE is used for at least
10 percent of all orders.

(2)(i) Objective. Report hospital
quality measures to CMS or, in the case
of Medicaid eligible hospitals, the
States.

(ii) Measure. Successfully report to
CMS (or, in the case of Medicaid eligible
hospitals, the States) clinical quality
measures in the form and manner
specified by CMS.

(3)(i) Objective. Provide patients with
an electronic copy of their health
information (including diagnostic test
results, problem list, medication lists,
allergies, discharge summary, and
procedures), upon request.

(ii) Measure. At least 80 percent of all
patient requests for an electronic copy
of their health information are provided
it within 48 hours

(4)(i) Objective. Provide patients with
an electronic copy of their discharge
instructions and procedures at time of
discharge, upon request.

(ii) Measure. At least 80 percent of all
patients who are discharged from an
eligible hospital or CAH and who
request an electronic copy of their
discharge instructions and procedures
are provided it.

(5)(i) Objective. Capability to
exchange key clinical information (for
example, discharge summary,
procedures, problem list, medication
list, allergies, and diagnostic test results)
among providers of care and patient-
authorized entities electronically.

(i) Measure. Performed at least one
test of certified EHR technology’s
capacity to electronically exchange key
clinical information.

(6)(i) Objective. Capability to provide
electronic submission of reportable lab
results (as required by State or local
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law) to public health agencies and
actual submission where it can be
received.

(ii) Measure. Performed at least one
test of certified EHR technology capacity
to provide electronic submission of
reportable lab results to public health
agencies (unless none of the public
health agencies to which the eligible
hospital submits such information have
the capacity to receive the information
electronically).

§495.8 Demonstration of meaningful use
criteria.

(a) Demonstration by EPs. An EP must
demonstrate that he or she satisfies each
of the applicable objectives and
associated measures under § 495.6 of
this subpart as follows:

(1) For CY 2011,

(i) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid EP, in a manner
specified by the State), that during the
EHR reporting period, the EP used
certified EHR technology, and specify
the technology used.

(ii) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid EP, in a manner
specified by the State), that during the
EHR reporting period, the EP satisfied
each of the applicable objectives and
associated measures under § 495.6 of
this part. The EP must specify the EHR
reporting period and provide the result
of each applicable measure for all
patients seen during the EHR reporting
period for which a selected measure is
applicable.

(iii) For Medicaid EPs, if, in
accordance with §495.316 and
§495.332, CMS has approved a State’s
additional criteria for meaningful use,
demonstrate meeting such criteria using
the method approved by CMS.

(iv) Exception for Medicaid EPs. If a
Medicaid EP has adopted, implemented
or upgraded certified EHR technology
described in §495.4 of this subpart, the
provider must demonstrate meaningful
use in the second payment year as
described in § 495.6 and § 495.8 of this
subpart.

(2) For CY 2012 and subsequent
years—

(i) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid EP, in a manner
specified by the State) that during the
EHR reporting period, the EP used
certified EHR technology and specify
the technology used.

(ii) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid EP, in a manner
specified by the State), that during the
EHR reporting period, the EP satisfied

each of the applicable objectives and
associated measures under §495.6,
except §495.6(d)(3) “Report ambulatory
quality measures to CMS or, in the case
of Medicaid EPs, the states.”

(iii) For § 495.6(d)(3), “Report
ambulatory quality measures to CMS or,
in the case of Medicaid EPs, the States”,
report electronically to CMS (or in the
case of Medicaid EPs, the States)
clinical quality information in the form
and manner specified by CMS.

(iv) For Medicaid EPs, if, in
accordance with §495.316 and
§495.332, CMS has approved a State’s
additional criteria for meaningful use,
demonstrate meeting such criteria using
the method approved by CMS.

(b) Demonstration by eligible
hospitals and CAHs. To successfully
demonstrate meaningful use an eligible
hospital or CAH must the following
requirements:

(1) For FY 2011—

(i) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid eligible hospital,
in a manner specified by the State), that
during the EHR reporting period, the
eligible hospital or CAH used certified
EHR and specify the technology used.

(ii) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid eligible hospital,
in a manner specified by the State), that
during the EHR reporting period, the
eligible hospital or CAH satisfied each
of the applicable objectives and
associated measures under § 495.6. The
eligible hospital or CAH must specify
the EHR reporting period and provide
the result of each applicable measure for
all patients admitted to the eligible
hospital during the EHR reporting
period for which a selected measure is
applicable.

(iii) Exception for Medicaid eligible
hospitals. If a Medicaid eligible hospital
has adopted, implemented or upgraded
certified EHR technology for the first
payment year, the eligible hospital must
demonstrate meaningful use in the
second payment year, see §495.6 and
§495.8.

(iv) For hospitals participating in the
Medicaid EHR incentive program, if, in
accordance with §495.316 and
§495.332, CMS has approved a State’s
additional criteria for meaningful use,
demonstrate meeting such criteria using
the method approved by CMS.

(2) For FY 2012 and subsequent years
must—

(i) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid eligible hospital,
in a manner specified by the State), that
during the EHR reporting period, the

eligible hospital or CAH used certified
EHR and specify the technology used.

(ii) Attest, through a secure
mechanism, in a manner specified by
CMS (or for a Medicaid eligible hospital,
in a manner specified by the State), that
during the EHR reporting period, the
eligible hospital or CAH satisfied each
of the applicable objectives and
associated measures under §495.6
except §495.6(e)(2). The eligible
hospital or CAH must specify the EHR
reporting period and provide the result
of each applicable measure, except for
§495.6(e)(2) “Report hospital quality
measures to CMS or, in the case of
Medicaid eligible hospitals, the States:”

(iii) For § 495.6(e)(2) “Report hospital
clinical quality measures to CMS or, in
the case of Medicaid eligible hospitals,
the States,” report electronically to CMS
(or in the case of Medicaid eligible
hospitals, the States), clinical quality
measures in the form and manner
specified by CMS.

(iv) For Medicaid hospitals if, in
accordance with §495.316 and
§495.332, CMS has approved a State’s
additional criteria for meaningful use,
demonstrate meeting such criteria using
the method approved by CMS.

(c) Review of meaningful use. (1) CMS
may review an EP, eligible hospital or
CAH’s demonstration of meaningful use.

(2) EPs, eligible hospitals, and CAHs
must keep documentation supporting
their demonstration of meaningful use
for 10 years.

§495.10 Participation requirements for
EPs, eligible hospitals, and CAHs.

(a) An eligible hospital, CAH or EP
must submit in a manner specified by
CMS the following information in the
first payment year:

(1) Name of the EP, eligible hospital
or CAH.

(2) National Provider Identifier (NPI).

(3) Business address and phone
number.

(b) In addition to the information
submitted under paragraph (a) of this
section, an eligible hospital or CAH,
must, in the first payment year, submit
in a manner specified by CMS its CMS
Certification Number (CCN) and its
Taxpayer Identification Number (TIN).

(c) Subject to paragraph (f) of this
section, in addition to the information
submitted under paragraph (a) of this
section, an EP must submit in a manner
specified by CMS, the Taxpayer
Identification Number (TIN) to which
the EP’s incentive payment should be
made.

(d) In the event the information
specified in paragraphs (a) through (c) of
this section as previously submitted to
CMS is no longer accurate, the EP or
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eligible hospital must provide updated
information to CMS or the State on a
timely basis in the manner specified by
CMS or the State.

(e) An EP that qualifies as both a
Medicaid EP and Medicare EP—

(1) Must notify CMS in the manner
specified by CMS as to whether he or
she elects to participate in the Medicare
or the Medicaid EHR incentive program.

(2) Is limited to switching between
programs one time, and only for
payment years 2014 and before;

(3) Must, for each payment year, meet
all of the Medicare or Medicaid
applicable requirements, including
applicable patient volume requirements,
for the program he or she chooses to
participate in;

(4) Is limited to receiving, in total, the
maximum payments the EP would
receive under the Medicaid EHR
program, as described in subpart D of
this part;

(5) Is placed in the payment year the
EP would have been in, had the EP not
switched programs. For example, an EP
that begins receiving Medicaid incentive
payments in 2011, and then switches to
the Medicare program for 2012, is in his
or her second payment year in 2012.

(f) Limitations on incentive payment
reassignments. Section 1842(b)(6)(A) of
the Act allows for the reassignment of
payments under Medicare to an
employer or entity with which the EP
has a contractual arrangement allowing
the employer or entity to bill and
receive payment for the EP’s covered
professional services.

(1) EPs are permitted to reassign their
incentive payments to their employer or
to an entity with which they have a
contractual arrangement, consistent
with all rules governing reassignments
including part 424, subpart F of this
chapter.

(2) Each EP may only reassign the
entire amount of the incentive payment
to one employer or entity.

Subpart B—Requirements Specific to
the Medicare Program

§495.100 Definitions.

In this subpart unless otherwise
indicated—

Covered professional services means
services furnished by an eligible
professional for which payment is made
under, or is based on, the Medicare
physician fee schedule as provided in
section 1848(k)(3) of the Act.

Eligible hospital means a hospital
subject to the prospective payment
system specified in §412.1(a)(1) of this
chapter, excluding those hospitals
specified in § 412.23 of this chapter.

Eligible professional (EP) means a
physician as defined in section 1861(r)

of the Act, which includes all of the
following types of professionals:

(1) A doctor of medicine or
osteopathy.

(2) A doctor of dental surgery or
medicine.

(3) A doctor of podiatric medicine.

(4) A doctor of optometry.

(5) A chiropractor.

Geographic health professional
shortage area (HPSA) means an area
that is designated by the Secretary
under section 332(a)(1)(A) of the PHS
Act as of December 31 of the year prior
to the payment year as having a shortage
of health professionals.

Qualifying CAH means a CAH that is
a meaningful EHR user for the EHR
reporting period for a cost reporting
period beginning during a payment
year.

Qualifying eligible professional (EP)
means an EP who is a meaningful EHR
user for the EHR reporting period for a
payment year and who is not a hospital-
based EP.

Qualifying hospital means an eligible
hospital that is a meaningful EHR user
for the EHR reporting period for a
payment year.

§495.102 Incentive payments to EPs.

(a) General rules. (1) Subject to
paragraph (b) of this section, in addition
to the amount otherwise paid under
section 1848 of the Act, there shall be
paid to a qualifying eligible professional
(or to an employer or entity in the cases
described in section 1842(b)(6)(A) of the
Act) for a payment year an amount
equal 75 percent of the estimated
allowed charges under the physician fee
schedule (established under section
1848 of the Act) for the covered
professional services furnished by the
EP during the payment year.

(2) For purposes of this paragraph (a),
the estimated allowed charges for the
qualifying EP’s covered professional
services during the payment year are
determined based on claims submitted
no later than 2 months after the end of
the payment year, and, in the case of a
qualifying EP who furnishes covered
professional services in more than one
practice, are determined based on
claims submitted for the EP’s covered
professional services across all such
practices.

(b) Limitations on amounts of
incentive payments.

(1) Except as otherwise provided in
paragraph (b)(2) and paragraph (c) of
this section, the amount of the incentive
payment that a qualifying EP can
receive for each payment year is limited
to the following amounts:

(i) For the first payment year, $15,000
(or, if the first payment year for such

qualifying eligible professional is 2011
or 2012, $18,000).

(ii) For the second payment year,
$12,000.

(iii) For the third payment year,
$8,000.

(iv) For the fourth payment year,
$4,000.

(v) For the fifth payment year, $2,000.

(vi) For any succeeding payment year
for such professional, $0.

(2)(i) If the first payment year for a
qualifying eligible professional is 2014,
then the amount for a payment year for
a qualifying EP is the same as the
amount specified for such payment year
for a qualifying EP whose first payment
year is 2013.

(ii) If the first payment year for a
qualifying EP is after 2014, then the
applicable amount specified in this
paragraph for such professional for such
year and any subsequent year must be
$0.

(c) Increase in incentive payment
limit for EPs who predominantly furnish
services in a geographic HPSA. In the
case of a qualifying eligible professional
who in the year prior to the payment
year furnishes more than 50 percent of
his or her covered professional services
in a geographic HPSA, the annual
incentive payment limit determined
under paragraph (b) of this section is to
be increased by 10 percent.

(d) Payment adjustment effective in
CY 2015 and subsequent years for
nonqualifying EPs.

(1) Subject to paragraph (d)(3) of this
section, beginning in 2015, for covered
professional services furnished by an EP
who is not a qualifying EP or a hospital-
based EP for the year, the payment
amount for such services is equal the
product of the applicable percent
specified in paragraph (d)(2) and the
Medicare physician fee schedule
amount for such services.

(2) Applicable percent. Applicable
percent is as follows:

(i) For 2015, 99 percent if the eligible
professional is not subject to the
payment adjustment for an eligible
professional who is not a successful
electronic prescriber under section
1848(a)(5) of the Act, or 98 percent if the
eligible professional is subject to the
payment adjustment for an eligible
professional who is not a successful
electronic prescriber under section
1848(a)(5) of the Act).

(ii) For 2016, 98 percent.

(iii) For 2017 and each subsequent
year, 97 percent.

(3) Significant hardship exception.
The Secretary may, on a case-by-case
basis, exempt an EP who is not a
qualifying EP from the application of
the payment adjustment under
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paragraph (d)(1) of this section, if the
Secretary determines that compliance
with the requirement for being a
meaningful EHR user would result in a
significant hardship for the EP. The
Secretary’s determination to grant an EP
an exemption under this paragraph
(d)(3) may be renewed on an annual
basis, provided that in no case may an
EP be granted an exemption under this
paragraph (d)(3) for more than 5 years.

§495.104
hospitals.

(a) General rule. A qualifying hospital
(as defined in this subpart) shall receive
the special incentive payment as
determined under the formulas
described in paragraph (c) of this
section for the period specified in
paragraph (b) of this section.

(b) Transition periods. Subject to the
payment formula specified in paragraph
(e) of this section, qualifying hospitals
may receive incentive payments during
transition periods which comprise the
following fiscal years:

(1) Hospitals whose first payment year
is FY 2011 may receive such payments
for FYs 2011 through 2014.

(2) Hospitals whose first payment year
is FY 2012 may receive such payments
for FYs 2012 through 2015.

(3) Hospitals whose first payment year
is FY 2013 may receive such payments
for FYs 2013 through 2016.

(4) Hospitals whose first payment year
is FY 2014 may receive such payments
for FY 2014 through 2016.

(5) Hospitals whose first payment year
is FY 2015 may receive such payments
for FY 2015 through 2017.

(c) Payment methodology. (1) The
incentive payment for each payment
year is calculated as the product of the
following:

(i) The initial amount determined
under Eil ragraph (c)(3) of this section;

e Me 1care share fraction
determlned under paragraph (c)(4) of
this section; and

(iii) The transition factor determined
under paragraph (c)(5) of this section.

(2) Interim and final payments. CMS
uses data on hospital discharges (as that
term is defined in § 412.4(a) of this
chapter), Medicare Part A inpatient-bed-
days, Medicare Part C inpatient-bed-
days, and total inpatient-bed-days, from
the hospital cost report for the hospital
fiscal year that ends during the Federal
fiscal year prior to the fiscal year that
serves as the payment year as the basis
for making preliminary incentive
payments. Final payments are
determined at the time of settling the
hospital cost report for the hospital
fiscal year that ends during the payment
year, and settled on the basis of data
from that cost reporting period.

Incentive payments to eligible

(3) Initial amount. The initial amount
is equal to one of the following:

(i) For each hospital with 1,149
discharges or fewer during the fiscal
year prior to the payment year,
$2,000,000.

(ii) For each hospital with at least
1,150 but no more 23,000 discharges
during the payment year, $2,000,000 +
[$200 x (n — 1,149)], where n is the
number of discharges for the hospital
during the fiscal year prior to the
payment year.

(iii) For each hospital with more than
23,000 discharges for the fiscal year
prior to the payment year, $6,370,400.

(4) Medicare share fraction— (i)
General. (A) CMS determines the
Medicare share fraction by using the
number of Medicare Part A, Medicare
Part C, and total inpatient-bed-days
using data from the Medicare cost report
as specified by CMS.

(B) CMS computes the denominator of
the Medicare share fraction using the
charity care charges reported on the
hospital’s Medicare cost report.

(i1) The Medicare share fraction is the
ratio of—

(A) A numerator which is the sum
of—

(1) The number of inpatient-bed-days
during the period which are attributable
to individuals with respect to whom
payment may be made under Part A;
and

(2) The number of inpatient-bed-days
during the period which are attributable
to individuals who are enrolled with a
Medicare Advantage organization (as
defined in §422.2 of this chapter).

(iii) A denominator which is the
product of—

(A) The total number of inpatient-bed-
days during the period; and

(B) The total amount of the eligible
hospital’s charges during the period, not
including any charges that are
attributable to charity care divided by
the estimated total amount of the
hospitals charges during the period.

(5) Transition factor. For purposes of
the payment formula, the transition
factor is as follows:

(i) For hospitals whose first payment
year is FY 2011—

(A) 1 for FY 2011;

(B) %4 for FY 2012;

(C) %2 for FY 2013; and

(D) V4 for FY 2014.

(ii) Hospitals whose first payment
year is FY 2012—

(A) 1 for FY 2012;

(B) 34 for FY 2013;

(C) vz for FY 2014; and

(D) V4 for FY 2015;

(iii) Hospitals whose first payment
year is FY 2013—

(A) 1 for FY 2013;

(B) 34 for FY 2014;

(C) V2 for FY 2015; and

(D) va for FY 2016.

(iv) Hospitals whose first payment
year is FY 2014—

(A) 34 for FY 2014;

(B) ¥ for FY 2015; and

(C) va for FY 2016.

(v) Hospitals whose first payment year
is FY 2015—

(A) vz for FY 2015; and

(B) Va for FY 2016.

§495.106 Incentive payments to CAHs.
a) Definitions. In this section, unless
otherwise indicated—

Payment year means a Federal fiscal
year beginning after FY 2010 but before
FY 2016.

Qualifying CAH means a CAH that
would meet the definition of a
meaningful EHR user at § 495.4, if it
were an eligible hospital.

Reasonable costs incurred for the
purchase of certified EHR technology for
a qualifying CAH means the reasonable
acquisition costs incurred for the
purchase of depreciable assets as
described in part 413 subpart G of this
chapter, such as computers and
associated hardware and software,
necessary to administer certified EHR
technology as defined in § 495.4,
excluding any depreciation and interest
expenses associated with the
acquisition.

(b) General rule. A qualifying CAH
receives an incentive payment for its
reasonable costs incurred for the
purchase of certified EHR technology, as
defined in paragraph (a) of this section,
in the manner described in paragraph
(c) of this section for a cost reporting
period beginning during a payment year
as defined in paragraph (a) of this
section.

(c) Payment methodology— (1)
Payment amount. A qualifying CAH
receives an incentive payment amount
equal to the product of its reasonable
costs incurred for the purchase of
certified EHR technology and the
Medicare share percentage.

(2) Calculation of reasonable costs.
CMS or its Medicare contractor
computes a qualifying CAH’s reasonable
costs incurred for the purchase of
certified EHR technology, as defined in
paragraph (a) of this section, as the sum
of—

(i) The reasonable costs incurred for
the purchase of certified EHR
technology during the cost reporting
period that begins in a payment year;
and

(ii) Any reasonable costs incurred for
the purchase of certified EHR
technology in cost reporting periods
beginning in years prior to the payment
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year which have not been fully
depreciated as of the cost reporting
period beginning in the payment year.

(3) Medicare share percentage.
Notwithstanding the percentage
applicable under § 413.70(a)(1) of this
chapter, the Medicare share percentage
equals the lesser of—

(i) 100 percent; or

(ii) The sum of the Medicare share
fraction for the CAH as calculated under
§495.104(c)(3) of this subpart and 20
percentage points.

(d) Incentive payments made to
CAHs. (1) The amount of the incentive
payment made to a qualifying CAH
under this section represents the
expensing and payment of the
reasonable costs computed in paragraph
(c) of this section in a single payment
year and, as specified in §413.70(a)(5)
of this chapter, such payment is made
in lieu of payment that would have been
made under §413.70(a)(1) of this
chapter for the reasonable costs of the
purchase of certified EHR technology
including depreciation and interest
expenses associated with the
acquisition.

(2) The amount of the incentive
payment made to a qualifying CAH
under this section is paid through a
prompt interim payment for the
applicable payment year after—

(i) The CAH submits the necessary
documentation, as specified by CMS or
its Medicare contractors, to support the
computation of the incentive payment
amount under this section; and

(ii) CMS or its Medicare contractor
reviews such documentation and
determines the interim amount of the
incentive payment.

(3) The interim incentive payment
made under this paragraph is subject to
a reconciliation process as specified by
CMS and the final incentive payment as
determined by CMS or its Medicare
contractor is considered payment in full
for the reasonable costs incurred for the
purchase of certified EHR technology in
a single payment year.

(4) In no case may an incentive
payment be made with respect to a cost
reporting period beginning during a
payment year before FY 2011 or after FY
2015 and in no case may a CAH receive
an incentive payment under this section
with respect to more than 4 consecutive
payment years.

(e) Reductions in payment to CAHs.
For cost reporting periods beginning in
FY 2015, if a CAH is not a qualifying
CAH for a payment year, then the
payment for inpatient services furnished
by a CAH under § 413.70(a) of this
chapter is adjusted by the applicable
percentage described in §413.70(a)(6) of

this chapter unless otherwise exempt
from such adjustment.

(f) Administrative or judicial review.
There is no administrative or judicial
review under sections 1869 or 1878 of
the Act, or otherwise, of the —

(1) Methodology and standards for
determining the amount of payment, the
reasonable cost, and adjustments
described in this section including
selection of periods for determining,
and making estimates or using proxies
of, inpatient-bed-days, hospital charges,
charity charges, and the Medicare share
percentage as described in this section;

(2) Methodology and standards for
determining if a CAH is a qualified CAH
under this section;

(3) Specification of EHR reporting
periods, cost reporting periods, payment
years, and fiscal years used to compute
the CAH incentive payment as specified
in this section; and

(4) Identification of the reasonable
costs used to compute the CAH
incentive payment under paragraph (c)
of this section including any
reconciliation of the CAH incentive
payment amount made under paragraph
(d) of this section.

§495.108 Posting of required information.

(a) CMS posts, on its Internet Web
site, the following information regarding
EPs, eligible hospitals, and CAHs
receiving an incentive payment under
subparts B and C of this part:

(1) Name.

(2) Business addresses.

(3) Business phone number.

(b) CMS posts, on its Internet Web
site, the following information for
qualifying MA organizations that
receive an incentive payment under
subpart C of this part—

(1) The information specified in
paragraph (a) of this section for each of
the qualifying MA organization’s MA
plan information; and

(2) The information specified in
paragraph (a) of this section for each of
the qualifying MA organization’s MA
EPs and MA-affiliated eligible hospitals.

Subpart C—Requirements Specific to
Medicare Advantage (MA)
Organizations

§495.200 Definitions.

As used in this subpart:

First payment year means with
respect to—

(1) Covered professional services
furnished by a qualifying MA EP, the
first calendar year for which an
incentive payment is made for such
services under this subsection to a
qualifying MA organization.

(2) Qualifying MA-affiliated eligible
hospitals, the first fiscal year for which

an incentive payment is made for
qualifying MA-affiliated eligible
hospitals under this subsection to a
qualifying MA organization.

Inpatient-bed-days is defined in the
same manner and is used in the same
manner as that term is defined and used
for purposes of implementing section
4201(a) of the American Recovery and
Reinvestment Act of 2009 with respect
to the Medicare FFS hospital EHR
incentive program in §495.104 of this
part.

Patient care services means health
care services for which payment would
be made under, or for which payment
would be based on, the fee schedule
established under Medicare Part B if
they were furnished by an EP.

Payment year means —

(1) For a qualifying MA EP, a calendar
year beginning with CY 2011 and
ending with CY 2016; and

(2) For an eligible hospital, a Federal
fiscal year beginning with FY 2011 and
ending with FY 2016.

Qualifying MA-affiliated eligible
hospital means an eligible hospital
under section 1886(n)(6) of the Act that
is under common corporate governance
with a qualifying MA organization and
that of the Medicare beneficiaries it
serves, more than two-thirds are
Medicare individuals enrolled under
MA plans, and that is a meaningful user
of certified EHR technology as defined
by § 495.4 of this part. In the case of a
hospital for which at least one-third of
whose Medicare bed-days for the year
are covered under Part A rather than
Part C, payment for that payment year
is only be made under section 1886(n)
of the Act and not under this section.

Qualifying MA EP means all of the
following:

(1) A physician (as described in
section 1861(r) of the Act), including a
doctor of medicine or osteopathy who is
either of the following:

(i) Employed by a qualifying MA
organization.

(ii) Employed by, or is a partner of, an
entity that through a contract with a
qualifying MA organization furnishes at
least 80 percent of the entity’s Medicare
patient care services to enrollees of such
organization.

(2) Furnishes at least 80 percent of his
or her professional services covered
under Title XVIII to enrollees of the
qualifying MA organization.

(3) Furnishes, on average, at least 20
hours per week of patient care services
to enrollees of the qualifying MA
organization during the EHR reporting
period.

(4) Is a meaningful user of certified
EHR technology in accordance with
§495.4 of this part.
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Qualifying MA organization means a
MA organization that is organized as a
health maintenance organization (HMO)
as defined in section 2791(b)(3) of the
Public Health Service (PHS) Act which
includes a federally qualified HMO, an
organization recognized as an HMO
under State law, or a similar
organization regulated for solvency
under State law in the same manner and
to the same extent as an HMO.

Second, third, fourth, and fifth
payment year means with respect to
incentive payments for qualifying—

(1) MA EPs to a qualifying MA
organization, each successive calendar
year immediately following the first
payment year for the qualifying MA
organization. The first payment year and
each successive year immediately
following the first payment year, for the
qualifying MA organizations, through
2016, is the same for all qualifying MA
EPs with respect to any specific
qualifying MA organization.

(2) MA-affiliated eligible hospitals to
a qualifying MA organization, each
successive fiscal year immediately
following the first payment year for the
qualifying MA organization.

Under common corporate governance
means that a qualifying MA
organization and a qualifying MA-
affiliated eligible hospital have a
common parent corporation, that one is
a subsidiary of the other, or that the
organization and the hospital have a
common board of directors.

§495.202 Identification of qualifying MA
organizations, MA-EPs and MA-affiliated
eligible hospitals.

(a) Identification of qualifying MA
organizations. (1) Beginning with bids
due in June 2010 (for plan year 2011),
MA organizations seeking
reimbursement for qualifying MA EPs
and qualifying MA-affiliated eligible
hospitals under the MA EHR incentive
program are required to identify
themselves to CMS in a form and
manner specified by CMS, as part of
submissions of initial bids under section
1854(a)(1)(A) of the Act.

(2) Qualifying MA organizations
offering MA HMO plans, absent
evidence to the contrary, are deemed to
meet the definition of HMO in 42 U.S.C.
300gg—91(b)(3)—section 2791(b)(3) of the
PHS Act.

(3) Qualifying MA organizations
offering MA plan types other than
HMOs, must attest to the fact that they
meet the definition of HMO in 42 U.S.C.
300gg—91(b)(3)—section 2791(b)(3) of the
PHS Act.

(4) Beginning with bids due in June
2014 (for plan year 2015), all MA
organizations with potentially

qualifying MA EPs or potentially
qualifying MA-affiliated eligible
hospitals under the MA EHR incentive
program must identify themselves to
CMS in a form and manner specified by
CMS, as part of submissions of initial
bids under section 1854(a)(1)(A) of the
Act.

(b) Identification of qualifying MA EPs
and qualifying MA-affiliated eligible
hospitals.

(1) A qualifying MA organization, as
part of its initial bid starting with plan
year 2011, must make a preliminary
identification of potentially qualifying
MA EPs and potentially qualifying MA-
affiliated eligible hospitals for which the
organization is seeking incentive
payments.

(2) A qualifying MA organization
must provide CMS with the following
for each MA EP or eligible hospital:

(i) The MA EP’s or MA-affiliated
eligible hospital’s name.

(ii) The address of the MA EP’s
practice or MA-affiliated eligible
hospital’s location.

(i1i) NPI.

(iv) An attestation by MA organization
specifying that the MA EP or MA-
affiliated eligible hospital meets the
eligibility criteria.

(3) Final identification of potentially
qualifying MA EP or MA-affiliated
eligible hospital must be made by the
end of the payment year as defined in
§495.200 for which MA EHR incentive
payments are being sought.

(4) Beginning plan year 2015 and for
subsequent plan years, all qualifying
MA organizations, as part of their initial
bids in June for the following plan year
must—

(i) Identify potentially qualifying MA
EPs and potentially qualifying MA-
affiliated eligible hospitals;

(ii) Include information specified in
paragraph (b)(2)(i)(A) through (C) of this
section for each professional and
hospital.

(iii) Include an attestation that each
professional and hospital either meets
or does not meet the EHR incentive
payment eligibility criteria.

§495.204 Incentive payments to qualifying
MA organizations for MA-EPs and
hospitals.

(a) General rule. A qualifying MA
organization receives an incentive
payment for its qualifying MA-EPs and
its qualifying MA-eligible hospitals. The
incentive payment amount paid to a
qualifying MA organization for a—

(1) Qualifying MA-EP is the amount
determined under paragraph (b) of this
section; and

(2) Qualifying MA-eligible hospital is
the amount determined under paragraph
(c) of this section.

(b) Amount payable to qualifying MA
organization for qualifying MA EPs.

(1) CMS substitutes an amount
determined to be equivalent to the
amount computed under §495.102 of
this part.

(2) The qualifying MA organization
must report to CMS within 30 days of
the close of the calendar year, the
aggregate annual amount of revenue
attributable to providing services that
would otherwise be covered as
professional services under Part B
received by each qualifying MA EP for
enrollees in MA plans of the MA
organization in the payment year.

(3) CMS calculates the incentive
amount for the MA organization for
each qualifying MA EP as an amount
equal to 75 percent of the reported
annual revenue specified in paragraph
(b)(2) of this section, up to the
maximum amounts specified under
1848 (0)(1)(B) of the Act.

(4) For qualifying MA EPs who are
compensated on a salaried basis, CMS
requires the qualifying MA organization
to develop a methodology for estimating
the portion of each qualifying MA EP’s
salary attributable to providing services
that would otherwise be covered as
professional services under Part B to
MA plan enrollees of the MA
organization in the payment year. The
methodology—

(i) Must be approved by CMS; and

(ii) May include an additional amount
related to overhead, where appropriate,
estimated to account for the MA-
enrollee related Part B practice costs of
the salaried qualifying MA EP.

(5) For qualifying MA EPs who are not
salaried, qualifying MA organizations
must obtain attestations from such
qualifying MA EPs as to the amount of
compensation received by such EPs for
MA plan enrollees of the MA
organization. The organizations must
submit to CMS compensation
information for each such MA EP based
on such attestations.

(c) Amount payable to qualifying MA
organization for qualifying MA-
affiliated eligible hospitals.

(1) CMS substitutes an amount
determined to be equivalent to the
amount computed under § 495.104, to
the extent data are not available to
compute payments for qualifying MA-
affiliated eligible hospitals under the
Medicare FFS EHR hospital incentive
program. CMS uses the same
methodology and defines “inpatient-
bed-days” and other terms as used under
the Medicare FFS EHR hospital
incentive program in § 495.104 of this
part in computing amounts due
qualifying MA organizations for MA-
affiliated eligible hospitals.
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(2) To the extent data are available,
qualifying MA organizations must
receive hospital incentive payments
through their affiliated hospitals under
the Medicare FFS EHR hospital
incentive program, rather than through
the MA EHR hospital incentive
program.

(d) Payment to qualifying MA
organizations. CMS makes payment to
qualifying MA organizations for
qualifying MA EPs only under the MA
EHR incentive program and not under
the Medicare FFS EHR incentive
program to the extent an EP has earned
less than the maximum incentive
payment for the same period under the
Medicare FFS EHR incentive program.

(e) Payment review under MA. To
ensure the accuracy of the incentive
payments, CMS conducts selected
compliance reviews of qualifying MA
organizations to ensure that EPs and
eligible hospitals for which such
qualifying organizations received
incentive payments were meaningful
users of certified EHR technology in
accordance with §422.504 of this
chapter.

(1) The reviews include validation of
the status of the organization as a
qualifying MA organization, verification
of meaningful use and review of data
used to calculate incentive payments.

(2) MA organizations are required to
maintain evidence of their qualification
to receive incentive payments and the
data necessary to accurately calculate
incentive payments.

(3) Documents and records must be
maintained for 10 years from the date
such payments are made with respect to
a given payment year.

(4) Payments that result from
incorrect or fraudulent attestations, cost
data, or any other submission required
to establish eligibility or to qualify for
such payment, will be recouped by CMS
from the MA organization.

§495.206 Timeframe for payment to
qualifying MA organizations.

(a) CMS makes payment to qualifying
MA organizations for qualifying MA EPs
under the MA EHR incentive program
after computing incentive payments due
under the Medicare FFS EHR incentive
program according to § 495.102.

(b) Payments to qualifying MA
organizations for qualifying MA-
affiliated eligible hospitals under
common corporate governance are made
under the Medicare FFS EHR incentive
program, following the timeline in
specified in § 495.104 of this part. To
the extent sufficient data do not exist to
pay qualifying MA-affiliated eligible
hospitals under common corporate
governance under the Medicare FFS

EHR incentive program, payment is
made under the MA EHR incentive
program, following the same timeline in
§495.104 of this part.

§495.208 Avoiding duplicate payment.

(a) Unless a qualifying MA EP is
entitled to a maximum payment for a
year under the Medicare FFS EHR
incentive program, payment for such an
individual is only be made under the
MA EHR incentive program to a
qualifying MA organization.

(b) Payment to qualifying MA
organizations for a qualifying MA-
affiliated eligible hospital under
common governance only occurs under
the MA EHR incentive program to the
extent that sufficient data does not exist
to pay such hospital under the Medicare
FFS hospital incentive program under
§495.104 of this part. In no event are
EHR incentive payments made for a
hospital for a payment year under this
section to the extent they have been
made for the same hospital for the same
payment year under § 495.104 of this
part.

(c) Each qualifying MA organization
must ensure that all potentially
qualifying MA EPs are enumerated
through the NPI system and that other
identifying information required under
§495.210(b) is provided to CMS.

§495.210 Meaningful user attestation.

(a) Qualifying MA organizations are
required to attest, in a form and manner
specified by CMS, that each qualifying
MA EP and qualifying MA-affiliated
eligible hospitals is a meaningful EHR
user.

(b) Qualifying MA organizations are
required to attest within 30 days after
the close of a calendar year whether
each qualifying MA EP is a meaningful
EHR user.

(c) Qualifying MA organizations are
required to attest within 30 days after
close of the FY whether each qualifying
MA-affiliated eligible hospital is a
meaningful user.

§495.212 Limitation on review.

(a) There is no administrative or
judicial review under section 1869 or
1878 of the Act, or otherwise of the
methodology and standards for
determining payment amounts and
payment adjustments under the MA
EHR EP incentive program. This
includes provisions related to
duplication of payment avoidance and
rules developed related to the fixed
schedule for application of limitation on
incentive payments for all qualifying
MA EPs related to a specific qualifying
MA organization. It also includes the
methodology and standards developed

for determining qualifying MA EPs and
the methodology and standards for
determining a meaningful EHR user,
including the means of demonstrating
meaningful use and the selection of
measures.

(b) There is no administrative or
judicial review under sections 1869 or
1878 of the Act, or otherwise, of the
methodology and standards for
determining payment amounts and
payment adjustments under the MA
EHR hospital incentive program. This
includes provisions related to
duplication of payment avoidance. It
also includes the methodology and
standards developed for determining
qualifying MA-affiliated eligible
hospitals and the methodology and
standards for determining a meaningful
EHR user, including the means of
demonstrating meaningful use and the
selection of measures.

Subpart D—Requirements Specific to
the Medicaid Program

§495.300 Basis and purpose.

This subpart implements section 4201
of the American Reinvestment and
Recovery Act of 2009 and sections
1903(a)(3)(F) and 1903(t) of the Act
which authorizes States, at their option,
to provide for incentive payments to
Medicaid providers for adopting,
implementing, or upgrading certified
electronic health record technology or
for meaningful use of such technology.
This subpart also provides enhanced
Federal financial participation (FFP) to
States to administer these incentive
payments.

§495.302 Definitions.

As used in this subpart—

Acceptance documents mean written
evidence of satisfactory completion of
an approved phase of work or contract
and acceptance thereof by the State
agency.

Acquisition means to acquire health
information technology (HIT)
equipment or services for the purpose of
implementation and administration
under this Part from commercial sources
or from State or local government
resources.

Acute care hospital means a health
care facility—

(1) Where the average length of
patient stay is 25 days or fewer; and

(2) With a CMS certification number
(previously known as the Medicare
provider number) that has the last four
digits in the series 0001—0879

Adopt, implement or upgrade
means—

(1) Install or commence utilization of
certified EHR technology capable of
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meeting meaningful use requirements;
or

(2) Expand the available functionality
of certified EHR technology capable of
meeting meaningful use requirements at
the practice site, including staffing,
maintenance, and training.

Children’s hospital means a
separately certified children’s hospital,
either freestanding or hospital-within-
hospital that—

(1) Has a CMS certification number,
(previously known as the Medicare
provider number), that has the last 4
digits in the series 3300-3399; and

(2) Predominantly treats individuals
under 21 years of age.

Entities promoting the adoption of
certified electronic health record
technology means the State-designated
entities that are promoting the adoption
of certified EHR technology by enabling
oversight of the business, operational
and legal issues involved in the
adoption and implementation of EHR or
by enabling the exchange and use of
electronic clinical and administrative
data between participating providers, in
a secure manner, including maintaining
the physical and organizational
relationship integral to the adoption of
certified EHR technology by EPs.

Health information technology
planning advance planning document
(HIT PAPD) means a plan of action that
requests FFP and approval to
accomplish the planning necessary for a
State agency to determine the need for
and plan the acquisition of HIT
equipment or services or both and to
acquire information necessary to
prepare a HIT implementation advanced
planning document or request for
proposal to implement the State
Medicaid HIT plan.

HIT implementation advance
planning document (HIT IAPD) means a
plan of action that requests FFP and
approval to acquire and implement the
proposed State Medicaid HIT plan
services or equipment or both.

Medicaid information technology
architecture (MITA) is both an initiative
and a framework. It is a national
framework to support improved systems
development and health care
management for the Medicaid
enterprise. It is an initiative to establish
national guidelines for technologies and
processes that enable improved program
administration for the Medicaid
enterprise. The MITA initiative includes
an architecture framework, models,
processes, and planning guidelines for
enabling State Medicaid enterprises to
meet common objectives with the
framework while supporting unique
local needs.

Medicaid management information
system (MMIS) means a mechanized
claims processing and information
retrieval system—referred to as
Medicaid Management Information
Systems (MMIS)—that meets specified
requirements and that the Department
has found (among other things) is
compatible with the claims processing
and information retrieval systems used
in the administration of the Medicare
program. The objectives of the MMIS are
to include claims processing and
retrieval of utilization and management
information necessary for program
administration and audit and must
coordinate with other mechanized
systems and subsystems that perform
other functions, such as eligibility
determination.

Needy individuals mean individuals
that meet one of following:

(1) Received medical assistance from
Medicaid or the Children’s Health
Insurance Program.

(2) Were furnished uncompensated
care by the provider.

(3) Were furnished services at either
no cost or reduced cost based on a
sliding scale determined by the
individuals’ ability to pay.

Patient volume means the minimum
participation threshold where the
numerator is the total number of
Medicaid patients or needy individuals
treated in any 90-day period in the most
recent calendar year preceding the
reporting and the denominator is all
patient encounters in the same 90-day
period. Represented as follows:

[Total (Medicaid) treated in any 90-
day period in the most recent calendar
year preceding the reporting/Total
patients in same 90-day period] * 100;

or

[Total (Needy Individuals) treated in
any 90-day period in the most recent
calendar year preceding the reporting/
Total patients in same 90-day period] *
100.

Practices predominantly means an EP
for whom the clinical location for over
50 percent of his or her total patient
encounters over a period of 6 months in
the most recent calendar year occurs at
a federally qualified health center or
rural health clinic.

Service oriented architecture or
service component based architecture
means organizing and developing
information technology capabilities as
collaborating services that interact with
each other based on open standards.

State Medicaid health information
technology plan (SMHP) means a
document that describes the State’s
current and future HIT activities.

State self-assessment means a process
that a State uses to review its strategic

goals and objectives, measure its current
business processes and capabilities
against the (MITA) business capabilities
and ultimately develops target
capabilities to transform its Medicaid
enterprise to be consistent with the
MITA principles.

§495.304 Medicaid provider scope and
eligibility.

(a) General rule. The following
Medicaid providers are eligible to
participate in the HIT incentives
program:

(1) Medicaid EPs.

(2) Acute care hospitals.

(3) Children’s hospitals.

(b) Medicaid EP. The Medicaid
professional eligible for a EHR incentive
payment is limited to the following:

(1) A physician.

(2) A dentist.

(3) A certified nurse-midwife.

(4) A nurse practitioner.

(5) A physician assistant practicing in
a Federally Qualified Health Center or
Rural Health Clinic, which is so led by
a physician assistant.

(c) Additional requirements for the
Medicaid EP. To qualify for an EHR
incentive payment, a Medicaid EP must
not be hospital-based as defined § 495.4
of this subpart and meet one of the
following criteria for each year for
which the EP seeks an EHR incentive
payment:

(1) Have a minimum 30 percent
patient volume attributable to
individuals receiving Medicaid.

(2) Have a minimum 20 percent
patient volume attributable to
individuals receiving Medicaid, and be
a pediatrician.

(3) Practice predominantly in a FQHC
or RHC and have a minimum 30 percent
patient volume attributable to needy
individuals, as defined at §495.302.

(d) Exception. The hospital-based
exclusion in paragraph (c) does not
apply to the Medicaid-EP qualifying
based on practicing predominantly at a
FQHC or RHC.

(e) Additional requirement for the
eligible hospital. To be eligible for an
EHR incentive payment for each year for
which the eligible hospital seeks an
EHR incentive payment the eligible
hospital must meet the following
criteria:

(1) An acute care hospital must have
at least a 10 percent Medicaid patient
volume for each year for which the
hospital seeks an EHR incentive
payment.

(2) A children’s hospital is exempt
from meeting a patient volume
threshold.
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§495.306 Establishing patient volume.

(a) A Medicaid provider must
annually meet one of the following to
establish patient volume:

(1)(i) General rule for a professional.
Except as specified in paragraph
(a)(1)(ii) of this section, a Medicaid EP
must attest that a minimum of 30
percent of his or her patient encounters
over any continuous 90-day period in
the most recent calendar year was
covered by Medicaid.

(ii) Optional exception. (A) A
pediatrician must attest that a minimum
of 20 percent of his or her patient
encounters over any continuous 90-day
period in the most recent calendar year
was covered by Medicaid.

(B) A Medicaid EP practicing
predominantly in a Federally Qualified
Health Center or Rural Health Clinic
must attest that a minimum of 30
percent of his or her patient encounters
over any continuous 90-day period in
the most recent calendar year was with
needy individuals as defined in
§495.302 of this subpart.

(2) General rule for an acute care
hospital. An acute care hospital must
attest that a minimum of 10 percent of
all patient encounters over any
continuous 90-day period in the most
recent calendar year was covered by
Medicaid.

(b) If a State has an alternative
approach to the established timeframe
for measuring patient volume, the State
must submit the approach to CMS for
review and prior approval. CMS
determines if it is an acceptable
alternative.

(1) To be considered for approval, the
alternative approach must be justified
and have a verifiable data source.

(2) If CMS approves the State’s
alternative approach to the established
timeframe for measuring patient
volume, such timeframe would apply to
Medicaid EPs and eligible hospitals,
instead of the 90-day timeframe
described in paragraph (a) of this
section.

(c) To establish patient volume for an
EP who practices predominantly in a
Federally Qualified Health Center or
Rural Health Clinic by use of
uncompensated care data, an
adjustment to the uncompensated care
data must be completed so that it is an
appropriate proxy for charity care,
including a downward adjustment to
eliminate bad debt data from
uncompensated care.

(d) An individual enrolled in a
managed care organization, pre-paid
inpatient health plan, or pre-paid
ambulatory health plan under part 438
of this chapter must be included in the
calculation to establish patient volume.

§495.308 Net average allowable costs as
the basis for determining the incentive
payment.

(a) The first year of payment. (1) The
incentive is intended to offset the costs
associated with the initial adoption of
certified electronic health records
technology.

(2) The maximum net average
allowable costs for the first year are
$25,000.

(b) Subsequent payment years. (1) The
incentive is intended to offset
maintenance and operation of certified
EHR technology.

(2) The maximum net average
allowable costs for each subsequent year
are $10,000.

§495.310 Medicaid provider incentive
payments.

(a) General rule for a Medicaid EP.
The Medicaid EP’s incentive payments
are subject to the following limitations:

(1) First payment year. A first year
payment may not exceed 85 percent of
the maximum threshold of $25,000,
which equals $21,250.

(2) Subsequent annual payment years.
A subsequent annual payment may not
exceed 85 percent of the maximum
threshold of $10,000, which equals
$8,500.

(i) Payments after the first year may
continue for a maximum of 5 years.

(ii) Medicaid EPs may participate for
a total of 6 years and may not begin
receiving payments any later than CY
2016.

(3) Maximum incentives. In no case
will the maximum incentive over a 6-
year period exceed $63,750.

(4) Limitation. For a Medicaid EP who
is a pediatrician described in paragraph
(b) of this section is as follows:

(i) The maximum payment in the first
year is further reduced to two-thirds,
which equals $14,167.

(ii) The maximum payment in
subsequent years is further reduced to
two-thirds, which equals $5,667.

(iii) In no case will the maximum
incentive payment to a pediatrician
under this limitation exceed $42,500
over a 6-year period.

(b) Optional exception for
pediatricians. A pediatrician described
in this paragraph is a Medicaid EP who
does not meet the 30 percent patient
volume requirements described in
§495.304 and §495.306, but who meets
the 20 percent patient volume
requirements described in such
sections.

(c) General rule for EPs. An EP may
only receive an incentive payment from
either Medicare or Medicaid but not
both.

(d) Optional exception for EPs. An EP
may change his or her EHR incentive

payment program election once,
consistent with §495.10 of this part but
such change in election must occur for
payments by occurring before CY 2015.

(e) General rule for Medicaid EPs and
hospitals. An Medicaid EP or hospital
may receive an incentive payment from
only one State in a payment year.

() Incentive payments to hospitals.
Incentive payments to an eligible
hospital under this subpart are subject
to all of the following conditions:

(1) The payment is provided over a
minimum of a 3-year period and
maximum of a 6-year period.

(2) The total incentive payment
received over all payment years of the
program is not greater than the aggregate
EHR incentive amount, as calculated
under paragraph (g) of this section.

(3) No single incentive payment for a
payment year may exceed 50 percent of
the aggregate EHR hospital incentive
amount calculated under paragraph (g)
of this section for an individual
hospital.

(4) No incentive payments over a 2-
year period may exceed 90 percent of
the aggregate EHR hospital incentive
amount calculated under paragraph (g)
of this section for an individual
hospital.

(5) No hospital may begin receiving
incentive payments for any year after
2016.

(6) A multi-site hospital with one
CMS Certification Number is considered
one hospital for purposes of calculating
payment.

(g) Calculation of the aggregate EHR
hospital incentive amount. The
aggregate EHR hospital incentive
amount is calculated as the product of
the (overall EHR amount) times (the
Medicaid Share).

(1) Overall EHR amount. The overall
EHR amount for an eligible hospital is
based upon a theoretical 4 years of
payment the hospital would receive
based, for each of such 4 years, upon the
product of the following:

(i) Initial amount. The initial amount
is equal to the sum of—

(A) The base amount which is set at
$2,000,000 for each of the theoretical 4
years; plus

(B) The discharge related amount for
a 12-month period selected by the State
but with the Federal fiscal year before
the hospital’s fiscal year that serves as
the payment year. The discharge related
amount is the sum of the following,
with discharges over the 12-month
period and based upon the total
discharges for the eligible hospital
(regardless of any source of payment):

(1) For the first through 1,149th
discharge, $0.
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(2) For the 1,150th through the
23,000th discharge, $200.

(3) For any discharge greater than the
23,000th, $0.

(C) For purposes of calculating the
discharge-related amount under
paragraph (g)(1)(i)(B) of this section, for
the last 3 of the theoretical 4 years of
payment, discharges are assumed to
increase by the provider’s average
annual rate of growth for the most
recent 3 years for which data are
available per year. Negative rates of
growth must be applied as such.

(i) Medicare share. The Medicare
share, which equals 1.

(iii) Transition factor. The transition
factor which equals as follows:

(A) For the first of the theoretical 4
years, 1.

(B) For the second of the theoretical
4 years, Ya.

(C) For the third of the theoretical 4
years, V2.

(D) For the fourth of the theoretical 4
years, Ya.

(2) Medicaid share. The Medicaid
share specified under this paragraph for
an eligible hospital is equal to a
fraction—

(i) The numerator of which is the sum
(for the 12 month period selected by the
State and with respect to the eligible
hospital) of—

(A) The estimated number of
inpatient-bed-days which are
attributable to Medicaid individuals;
and

(B) The estimated number of
inpatient-bed-days which are
attributable to individuals who are
enrolled in a managed care organization,
a pre-paid inpatient health plan, or a
pre-paid ambulatory health plan under
part 438 of this chapter; and

(ii) The denominator of which is the
product of—

(A) The estimated total number of
inpatient-bed-days with respect to the
eligible hospital during such period;
and

(B) The estimated total amount of the
eligible hospital’s charges during such
period, not including any charges that
are attributable to charity care, divided
by the estimated total amount of the
hospital’s charges during such period.

(iii) In computing inpatient-bed-days
under the previous sentence, a State
may not include estimated inpatient-
bed-days attributable to individuals
with respect to whom payment may be
made under Medicare Part A, or
inpatient-bed-days attributable to
individuals who are enrolled with a
Medicare Advantage organization under
Medicare Part C.

(h) Approximate proxy for charity
care. If the State determines that an

eligible hospital’s data are not available
on charity care necessary to calculate
the portion of the formula specified in
paragraph (g)(2)(ii)(B) of this section, the
State may use that provider’s data on
uncompensated care to determine an
appropriate proxy for charity care, but
must include a downward adjustment to
eliminate bad debt from uncompensated
care data. The State must use auditable
data sources.

(i) Deeming. In the absence of the data
necessary, with respect to an eligible
hospital the amount described in
paragraph (g)(2)(ii)(B) must be deemed
to be 1. In the absence of data, with
respect to an eligible hospital, necessary
to compute the amount described in
paragraph (g)(2)(i)(B) of this section, the
amount under such clause must be
deemed to be 0.

(j) Dual eligibility for incentives
payments. A hospital may receive
incentive payments from both Medicare
and Medicaid if it meets all eligibility
criteria.

(k) Payments to State-designated
entities. Payments to entities promoting
the adoption of certified EHR
technology as designated by the State
must meet the following requirements:

(1) A Medicaid EP may designate his
or her incentive payment to an entity
promoting the adoption of certified EHR
technology, as defined in § 495.302, and
as designated by the State, only under
the following conditions:

(i) The State has established a method
to designate entities promoting the
adoption of EHR technology that
comports with the Federal definition in
§495.302.

(ii) The State publishes and makes
available to all EPs a voluntary
mechanism for designating annual
payments and includes information
about the verification mechanism the
State will use to ensure that the
assignment is voluntary and that no
more than 5 percent of the annual
payment is retained by the entity for
costs not related to certified EHR
technology.

(2) [Reserved]

§495.312 Process for payments.

(a) General rule. States must have a
process for making payments consistent
with the requirements in subparts A and
D of this part.

(b) Reporting data consistent with this
subpart. In order to receive a payment
under this part, a provider must report
the required data under subpart A and
this subpart within the EHR reporting
period described in §495.4.

(c) State role. The State determines
the provider’s eligibility for the EHR
incentive payment under subpart A and

this subpart and approves, processes,
and makes timely payments using a
process approved by CMS.

(d) State disbursement. The State
disburses an incentive payment to the
provider based on the criteria described
in subpart A and this subpart.

(e) Timeframes. Payments are
disbursed consistent with the following
timeframes for each type of Medicaid
eligible provider:

(1) Medicaid EPs. States disburse
payments consistent with the calendar
year on a rolling basis following the end
of the EHR reporting period for the
payment year.

(2) Medicaid eligible hospitals. States
disburse payments consistent with the
Federal fiscal year on a rolling basis
following the end of the EHR reporting
period for the payment year.

§495.314 Activities required to receive an
incentive payment.

(a) First payment year. (1) In the first
payment year, to receive an incentive
payment, the Medicaid EP or eligible
hospital must meet one of the following:

(i) Demonstrate that during the EHR
reporting period for a payment year, it
has adopted, implemented, or upgraded
certified EHR technology, as defined in
§495.302; or

(ii) Demonstrate that during the EHR
reporting period for a payment year, it
is a meaningful EHR user as defined in
§495.4.

(2) A provider may notify the State of
its non-binding intention to participate
in the incentives program prior to
having fulfilled all of the eligibility
criteria.

(b) Subsequent payment years. (1) In
the second, third, fourth, fifth, and sixth
payment years, to receive an incentive
payment, the Medicaid EP or eligible
hospital must demonstrate that during
the EHR reporting period for the
applicable payment year, it is a
meaningful EHR user, as defined in
§495.4.

(2) The automated reporting of the
clinical quality measures will be
accomplished using certified EHR
technology interoperable with the
system designated by the State to
receive the data.

§495.316 State monitoring and reporting
regarding activities required to receive an
incentive payment.

(a) Subject to § 495.332 the State is
responsible for tracking and verifying
the activities necessary for a Medicaid
EP or eligible hospital to receive an
incentive payment for each payment
year, as described in § 495.314.

(b) Subject to §495.332, the State
must submit a State Medicaid HIT Plan
to CMS that includes:
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(1) A detailed plan for monitoring,
verifying and periodic auditing of the
requirements for receiving incentive
payments, as described in §495.314;
and

(2) A description of the how the State
will collect and report on provider
meaningful use of certified EHR
technology.

(c) Subject to §495.332 and § 495.350,
the State is required to submit to CMS
annual reports on the following:

(1) Provider adoption,
implementation, or upgrade of certified
EHR technology activities and
payments; and

(2) Aggregated, de-identified
meaningful use data.

(d)(1) The annual report described in
paragraph (c) of this section must
include, but is not limited to the
following:

(i) The number, type, and practice
location(s) of providers who qualified
for an incentive payment on the basis of
having adopted, implemented, or
upgraded certified EHR technology;

(ii) Aggregated data tables
representing the provider adoption,
implementation, and upgrade of
certified EHR technology;

(iii) The number, type, and practice
location(s) of providers who qualified
for an incentive payment on the basis of
meaningful use of certified EHR
technology;

(iv) Aggregated data tables
representing the provider’s clinical
quality measures data; and

(v) A description and quantitative
data on how its incentive payment
program addressed individuals with
unique needs such as children.

(2) The State may propose additional,
not substitute, measures for meaningful
use of certified EHR technology, subject
to CMS prior approval.

(e) State failure to submit the required
reports to CMS may result in
discontinued or disallowed funding.

§495.318 State responsibilities for
receiving FFP.

In order to be provided FFP under
section 1903(a)(3)(F) of the Act, a State
must demonstrate to the satisfaction of
the Department, that the State is—

(a) Using the funds provided for the
purposes of administering incentive
payments to providers under this
program, including tracking of
meaningful use by Medicaid providers
of EHR technology;

(b) Conducting adequate oversight of
the program, including routine tracking
of meaningful use attestations and
reporting mechanisms; and

(c) Pursuing initiatives to encourage
the adoption of certified EHR

technology to promote health care
quality and the exchange of health care
information, subject to applicable laws
and regulations governing such
exchange.

§495.320 FFP for payments to Medicaid
providers.

Subject to the requirements outlined
in this Subpart, FFP is available at 100
percent of State expenditures for
payments to Medicaid eligible providers
to encourage the adoption and
meaningful use of certified EHR
technology.

§495.322 FFP for reasonable
administrative expenses.

Subject to prior approval conditions
at § 495.324 of this subpart, FFP is
available at 90 percent in State
expenditures for administrative
activities in support of implementing
incentive payments to Medicaid eligible
providers.

§495.324 Prior approval conditions.

(a) A State must obtain prior written
approval as specified in paragraph (b) of
this section, when the State plans to
initiate planning and implementation
activities in support of Medicaid
provider incentive payments
encouraging the adoption and use of
certified EHR technology with proposed
Federal financial participation.

(b) To receive 90 percent match, each
State must receive prior approval for all
of the following:

(1) The HIT planning advance
planning document and the
implementation advance planning
document.

(2) A request for proposal and any
contract that a State may utilize to
complete activities under this subpart,
unless specifically exempted by the
Department, prior to release of the
request for proposal or prior to
execution of a contract.

(3) For contract amendments, unless
specifically exempted by the
Department, before execution of the
contract amendment, involving contract
cost increases exceeding $100,000 or
contract time extensions of more than
60 days.

(c) Failure to submit any of the
information specified in paragraph (b) of
this section to the satisfaction of the
Department may result in disapproval or
suspension of project funding.

(d) A State must obtain prior written
approval from the Department of its
justification for a sole source
acquisition, when it plans to acquire
non-competitively from a
nongovernmental source HIT equipment
or services, with proposed FFP under

this subpart if the total State and
Federal acquisition cost is more than
$100,000.

§495.326 Disallowance of Federal
financial participation (FFP).

If the Department finds that any
acquisition approved or modified under
the provisions of this subpart fails to
comply with the criteria, requirements,
and other undertakings described in the
approved HIT planning advance
planning document and HIT
implementation advance planning
document to the detriment of the proper
and efficient operation of the Medicaid
program, payment of FFP may be
disallowed. In the case of a suspension
of approval of a HIT planning advance
planning document and HIT
implementation advance planning
document, see 45 CFR 205.37(c) and
307.40(a).

§495.328 Request for reconsideration of
adverse determination.

If CMS disapproves a State request for
any elements of a State’s advance
planning document or State Medicaid
HIT Plan under this subpart, or
determines that requirements are met
for approval on a date later than the date
requested, the decision notice includes
the following:

(a) The finding of fact upon which the
determination was made.

(b) The procedures for appeal of the
determination in the form of a request
for reconsideration.

§495.330 Termination of Federal financial
participation (FFP) for failure to provide
access to information.

(a) The Department terminates FFP at
any time if the Medicaid agency fails to
provide State and Federal
representatives with full access to
records relating to HIT planning and
implementation efforts, and the systems
used to interoperate with electronic
HIT, including on-site inspection.

(b) The Department may request such
access at any time to determine whether
the conditions in this subpart are being
met.

§495.332 State Medicaid (HIT) plan
requirements.

Each State Medicaid HIT plan must
include all of the following elements:

(a) State systems. For State systems,
interoperability, and the current and
future visions:

(1) A baseline assessment of the
current HIT landscape environment in
the State including the inventory of
existing HIT in the State. The
assessment must include a
comprehensive—
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(i) Description of the HIT “as-is”
landscape;

(i) Description of the HIT “to-be”
landscape; and

(iii) HIT roadmap and strategic plan
for the next 5 years.

(2) A description of how the State
Medicaid HIT plan will be planned,
designed, developed and implemented,
including how it will be implemented
in accordance with the Medicaid
Information Technology Architecture
(MITA) principles as described in the
Medicaid Information Technology
Framework 2.0. The MITA initiative—

(i) Establishes national guidelines for
technologies and processes that enable
improved program administration for
the Medicaid enterprise;

(ii) Includes business, information
and technology architectures that
provide an overall framework for
interoperability, as well as processes
and planning guidelines for enabling
State Medicaid enterprises to meet
common objectives within the
framework while supporting unique
local needs; and

(iii) Is important to the design and
development of State EHR incentive
payment systems.

(3) A description of how intrastate
systems, including the Medicaid
Management Information System
(MMIS) and other automated
mechanized claims processing and
information retrieval systems—

(i) Have been considered in
developing a HIT solution; and

(ii) A plan that incorporates the
design, development, and
implementation phases for
interoperability of such State systems
with a description of how any planned
systems enhancements support overall
State and Medicaid goals.

(4) A description of data-sharing
components of HIT solutions.

(5) A description of how each State
will promote secure data exchange,
where permissible under the Health
Insurance Portability and
Accountability Act (HIPAA). HIPAA
and other requirements included in the
Recovery Act.

(6) A description of how each State
will promote the use of data and
technical standards to enhance data
consistency and data sharing through
common data-access mechanisms.

(7) A description of how each State
will support integration of clinical and
administrative data.

(8) A description of the process in
place for ensuring improvements in
health outcomes, clinical quality, or
efficiency resulting from the adoption of
certified EHR technology by recipients
of Medicaid incentive payments and a

methodology for verifying such
information.

(9) A description of the process in
place for ensuring that any certified
EHR technology used as the basis for a
payment incentive to Medicaid
providers is compatible with State or
Federal administrative management
systems, including the MMIS or other
automated claims processing system or
information retrieval system and a
methodology for verifying such
information.

(10) A description of how each State
will adopt national data standards for
health and data exchange and open
standards for technical solutions as they
become available.

(11) A description of how the State
intends to address the needs of
underserved and vulnerable populations
such as children, individuals with
chronic conditions, Title IV-E foster
care children, individuals in long-term
care settings and the aged, blind, and
disabled. This description must address
the following:

(i) Person centered goals and
objectives and shared decision-making.

(ii) Coordination of care across
multiple service providers, funding
sources, settings, and patient
conditions.

(iii) Universal design to ensure access
by people with disabilities and older
Americans.

(iv) Self-direction including budget
development and expenditure tracking.
(v) Institutional discharge planning
and diversion activities that are tied to

community based service availability.

(b) Eligibility. For eligibility, a
description of the process in place for
all of the following:

(1) For ensuring that each EP and
eligible hospital meets all provider
enrollment eligibility criteria upon
enrollment and re-enrollment to the
Medicaid EHR payment incentive
program.

(2) For ensuring patient volume
consistent with the criteria in § 495.304
and § 495.306 for each EP who practices
predominantly in a FQHC or RHC and
for each Medicaid EP who is a
physician, pediatrician, nurse
practitioner, certified nurse midwife or
dentist and a methodology in place used
to verify such information.

(3) For ensuring that the EP is a
provider who meets patient volume
consistent with the criteria in §495.304
and a methodology in place used to
verify such information.

(4) For ensuring that each Medicaid
EP is not hospital-based and a
methodology in place used to verify
such information.

(5) To ensure that a hospital eligible
for incentive payments has
demonstrated an average length of stay
of 25 days or less and that a
methodology for verifying such
information is available.

(c) Monitoring and validation. For
monitoring and validation of
information, States must include the
following:

(1) A description of the process in
place for ensuring that, because of CMS’
and the States’ oversight
responsibilities, all provider
information for attestations and any
information added to the CMS Single
Provider Repository including all
information related to patient volume,
NPI, Tax identification number (TIN),
meaningful use, efforts to adopt,
implement, or upgrade are all true and
accurate and that any concealment or
falsification of a material fact related to
the attestation may result in prosecution
under Federal and State laws and a
methodology in place used to verify
such information.

(2) A description of the process in
place for ensuring that the EP or eligible
hospital is eligible to receive an
incentive payment consistent with the
criteria outlined in §495.314 and a
methodology in place used to verify
such information.

(3) A description of the process in
place for capturing attestations from
each EP or eligible hospital that they
have meaningfully used certified EHR
technology during the reporting period,
and that they have adopted,
implemented, or upgraded certified EHR
technology during the reporting period
and a description of the methodology in
place used to verify such information.

(4) A description of the process in
place for capturing clinical quality data
from each EP or eligible hospital and a
description of the methodology in place
used to verify such information.

(5) A description of the process in
place for monitoring the compliance of
providers coming onto the program with
different requirements depending upon
the year and a methodology for verifying
such information.

(6) A list of the specific actions
planned to implement the HIT EHR
incentive program, including a
description and organizational charts for
workgroups within State government
including external partners.

(7) A description of the process in
place to ensure that no amounts higher
than 100 percent of FFP will be claimed
for reimbursement of expenditures for
State payments to Medicaid eligible
providers for the certified EHR
technology incentive payment program
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and a methodology for verifying such
information is available.

(8) A description of the process in
place to ensure that no amounts higher
than 90 percent of FFP will be claimed
for administrative expenses in
administering the certified EHR
technology incentive payment program
and a methodology for verifying such
information is available.

(9) A description of the process and
methodology for ensuring and verifying
such information that includes the
following:

(i) Amounts received under section
1903(a)(3)(F) of the Act with respect to
payments to a Medicaid EP or eligible
hospital are paid directly to such
provider (or to an employer or facility
to which such provider has assigned
payments) without any deduction or
rebate.

(ii) All assignments to an entity
promoting the adoption of certified EHR
technology, as designated by the State,
are voluntary for the Medicaid EP
involved.

(iii) Entities promoting the adoption
of certified EHR technology do not
retain more than 5 percent of such
payments for costs not related to
certified EHR technology (and support
services including maintenance and
training) that is for, or is necessary for
the operation of, such technology.

(10) A description of the process in
place for ensuring that each Medicaid
EP or eligible hospital that collects an
EHR payment incentive has collected a
payment incentive from only one State
even if the provider is licensed to
practice in multiple States and a
methodology for verifying such
information.

(11)(i) A description of the process in
place for ensuring that each EEP or
eligible hospital that wishes to
participate in the EHR incentive
payment program will receive a NPI;
and

(ii) A description of how the NPI will
be used to coordinate with the CMS so
that the EP will choose only one
program from which to receive the
incentive payment and the hospital
payments are tracked accordingly.

(12) A description of the process in
place for ensuring that each EP or
eligible hospital who wishes to
participate in the EHR incentive
payment program will provide a TIN to
the State for purposes of the incentive
payment.

(d) Payments. Payments must provide
descriptions of the following processes
that are in place:

(1) The process in place for ensuring
that there is no duplication of Medicare
and Medicaid incentive payments to

EPs and a methodology for verifying
such information.

(2) The process in place to ensure that
any existing fiscal relationships with
providers to disburse the incentive
payments through Medicaid managed
care plans does not result in payments
that exceed 105 percent of the capitation
rate, in order to comply with the
Medicaid managed care incentive
payment rules at §438.6(v)(5)(iii) of this
chapter and a methodology for verifying
such information.

(3) The process in place to ensure that
only appropriate funding sources are
used to make Medicaid EHR incentive
payments and that a methodology for
verifying such information is available.

(4) The process in place to ensure that
Medicaid EHR incentive payments are
made for no more than 6 years and that
no EP or eligible hospital begins
receiving payments after 2016 and that
a methodology for verifying such
information is available.

(5) The process in place to ensure that
Medicaid EHR incentive payments are
not paid at amounts higher than 85
percent of the net average allowable cost
of certified EHR technology and the
yearly maximum allowable payment
thresholds and a methodology for
verifying such information is available.

(6) The process in place to ensure that
all hospital calculations and hospital
payment incentives are made consistent
with the requirements of this part and
a methodology for verifying such
information is available.

(7) The process in place to provide for
the timely and accurate payment of
incentive payments to EPs and eligible
hospitals, including the time frame
specified by the State to meet the timely
payment requirement.

(8) The process in place and a
methodology for verifying such
information to provide that any monies
that have been paid inappropriately as
an improper payment or otherwise not
in compliance with this subpart will be
recouped and FFP will be repaid.

(e) For combating fraud and abuse
and for provider appeals. (1) A
description of the process in place for a
provider to appeal consistent with the
criteria described in §495.370 and a
methodology for verifying the following
related to the EHR incentives payment
program:

(i) Incentive payments.

(ii) Provider eligibility
determinations.

(iii) Demonstration of efforts to adopt,
implement or upgrade and meaningful
use eligibility for incentive payments
under this part.

(2) A description of the process in
place, and a methodology for verifying

such information, to address Federal
laws and regulations designed to
prevent fraud, waste, and abuse,
including, but not limited to applicable
provisions of Federal criminal law, the
False Claims Act (32 U.S.C. 3729 et
seq.), and the anti-kickback statute
(section 1128B(b) of the Act).

(f) Optional—proposed alternatives. A
State may choose to propose any of the
following, but they must be included as
an element in the State Medicaid HIT
Plan for review and approval:

(1) An alternative methodology for
measuring patient volume, consistent
with § 495.306(b).

(2) (i) Additional requirements for
qualifying a Medicaid provider as a
meaningful user of certified EHR
technology consistent with § 495.4 and
§495.316(e) of this part.

(ii) A State may propose additional
meaningful use objectives beyond the
Federal standards at § 495.6, if they do
not require additional functionality
beyond that of certified electronic
health record technology. See also
§495.316(e).

(3) A plan for early implementation of
incentive payments for a provider who
adopts, implements, or upgrades
certified EHR technology consistent
with the §495.302 and §495.314.

(i) An approvable plan must include
mechanisms for making timely and
accurate payments.

(ii) A State will require a provider to
attest that they are not receiving a
payment in any other State.

§495.334 State self-assessment
requirements.

Each State must prepare a State self-
assessment that meets the following
requirements:

(a) List and prioritize the State’s goals
and objectives for HIT.

(b) Define the State’s current business
model and map to the Medicaid
information technology architecture
business process model.

(c) Assess the State’s current
capabilities.

(d) Determine the State’s target
capabilities.

§495.336 Health information technology
planning advance planning document
requirements (HIT PAPD).

Each State’s HIT PAPD must contain
the following:

(a) A statement of need and objective
which clearly state the purpose and
objectives of the project to be
accomplished and the necessity for the
project.

(b) A project management plan which
addresses the following:

(1) The planning project organization.
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(2) Planning activities and
deliverables.

(3) State and contractor resource
needs.

(4) Planning project procurement
activities and schedule.

(c) A specific budget for the planning
of the project.

(d) An estimated total project cost and
a prospective State and Federal cost
distribution, including planning and
implementation.

(e) A commitment to submit a HIT
implementation advance planning
document.

(f) A commitment to conduct and
complete activities which will result in
the production of the State Medicaid
HIT plan that includes conduct of the
following activities:

(1) A statewide HIT environmental
baseline self-assessment.

(2) An assessment of desired HIT
future environment.

(3) Development of benchmarks and
transition strategies to move from the
current environment to the desired
future environment.

(g) A commitment to submit the plan
to CMS for approval.

§495.338 Health information technology
implementation advance planning
document requirements (HIT IAPD).

Each State’s HIT IAPD must contain
the following:

(a) The results of the activities
conducted as a result of the HIT
planning advance planning document,
including the approved state Medicaid
HIT plan.

(b) A statement of needs and
objectives.

(c) A statement of alternative
considerations.

(d) A personnel resource statement
indicating availability of qualified and
adequate staff, including a project
director to accomplish the project
objectives.

(e) A detailed description of the
nature and scope of the activities to be
undertaken and the methods to be used
to accomplish the project.

(f) The proposed activity schedule for
the project.

(g) A proposed budget including a
consideration of all HIT implementation
advance planning document activity
costs, including but not limited to the
following:

(1) The cost to implement and
administer incentive payments.

(2) Procurement or acquisition.

(3) State personnel.

(4) Contractor services.

(5) Hardware, software, and licensing.

(6) Equipment and supplies.

(7) Training and outreach.

(8) Travel.

(9) Administrative operations.

(10) Miscellaneous expenses for the
project.

(h) An estimate of prospective cost
distribution to the various State and
Federal funding sources and the
proposed procedures for distributing
costs.

(i) A detailed payment listing file
that—

(1) Is in an electronic format that may
be a field delimited ASCII text file, a
commonly used spreadsheet file, or a
commonly used database file; and

(2) Shows each EP and eligible
hospital for which the State will provide
for the payment of incentive payments,
including the—

(i) Name of the provider;

(ii) National provider identifier of the
provider;

(iii) Type of provider as specified in
§495.304;

(iv) Planned annual payment
amounts;

(v) Total of planned payment
amounts; and

(vi) Calendar year of each planned
annual payment amount.

(j) A statement setting forth the
security and interface requirements to
be employed for all State HIT systems,
and related systems, and the system
failure and disaster recovery procedures
available.

§495.340 As-needed HIT PAPD update and
as-needed HIT IAPD update requirements.

Each State must submit a HIT PAPD
update or a HIT IAPD no later than 60
days after the occurrence of project
changes including but not limited to any
of the following:

(a) A projected cost increase of
$100,000 or more.

(b) A schedule extension of more than
60 days for major milestones.

(c) A significant change in planning
approach or implementation approach,
or scope of activities beyond that
approved in the HIT planning advance
planning document or the HIT
implementation advance planning
document.

(d) A change in implementation
concept or a change to the scope of the
project.

(e) A change to the approved cost
allocation methodology.

§495.342 Annual HIT IAPD requirements.

Each State’s annual HIT IAPD is due
60 days from the HIT IAPD approved
anniversary date and must contain the
following:

(a) A reference to the approved HIT
PAPD/IAPD and all approved changes.
(b) A project activity status which

reports the status of the past year’s

major project tasks and milestones,
addressing the degree of completion and
tasks/milestones remaining to be
completed and discusses past and
anticipated problems or delays in
meeting target dates in the approved
HIT technology PAPD/IAPD and
approved changes to it.

(c) A report of all project deliverables
completed in the past year and degree
of completion for unfinished products.

(d) A project activity schedule for the
remainder of the project.

(e) A project expenditure status which
consists of a detailed accounting of all
expenditures for project development
over the past year and an explanation of
the differences between projected
expenses in the approved HIT PAPD/
IAPD and actual expenditures for the
past year.

(f) A report of any approved or
anticipated changes to the allocation
basis in the advance planning
document’s approved cost methodology.

(g) An updated detailed payment
listing file in an electronic format.

§495.344 Approval of the State Medicaid
HIT plan, the HIT PAPD and update, the HIT
IAPD and update, and the annual HIT IAPD.

The Department does not approve any
of these documents that do not include
all information required under this
subpart.

§495.346 Access to systems and records.

The State agency must allow the
Department access to all records and
systems operated by the State in support
of this program, including cost records
associated with approved administrative
funding and incentive payments to
Medicaid providers. State records
related to contractors employed for the
purpose of assisting with
implementation or oversight activities
or providing assistance, at such
intervals as are deemed necessary by the
Department to determine whether the
conditions for approval are being met
and to determine the efficiency,
economy, and effectiveness of the
program.

§495.348 Procurement standards.

(a) General rule. Procurements of HIT
equipment and services are subject to
the following procurement standards in
paragraphs (b) through (f) of this section
regardless of any conditions for prior
approval. These standards—

(1) Include a requirement for
maximum practical open and free
competition regardless of whether the
procurement is formally advertised or
negotiated.

(2) Are established to ensure that such
materials and services are obtained in a
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cost effective manner and in compliance
with the provisions of applicable
Federal statutes and executive orders.

(3) Apply when the cost of the
procurement is treated as a direct cost
of an award.

(b) Grantee responsibilities. The
standards contained in this section do
not relieve the Grantee of the
contractual responsibilities arising
under its contract(s).

(1) The grantee is the responsible
authority, without recourse to the
Departmental awarding agency,
regarding the settlement and satisfaction
of all contractual and administrative
issues arising out of procurements
entered into in support of an award or
other agreement. This includes disputes,
claims, and protests of award, source
evaluation or other matters of a
contractual nature.

(2) Matters concerning violation of
statute are to be referred to such
Federal, State or local authority as may
have proper jurisdiction.

(c) Codes of conduct. The grantee
must maintain written standards of
conduct governing the performance of
its employees engaged in the award and
administration of contracts.

(1) No employee, officer, or agent
must participate in the selection, award,
or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved.

(2) Such a conflict would arise when
the employee, officer, or agent, or any
member of his or her immediate family,
his or her partner, or an organization
which employs or is about to employ
any of the parties indicated herein, has
a financial or other interest in the firm
selected for an award.

(3) The officers, employees, and
agents of the grantee must neither solicit
nor accept gratuities, favors, or anything
of monetary value from contractors, or
parties to subagreements.

(4) Grantees may set standards for
situations in which the financial interest
is not substantial or the gift is an
unsolicited item of nominal value.

(5) The standards of conduct provide
for disciplinary actions to be applied for
violations of such standards by officers,
employers, or agents of the grantees.

(d) Competition. All procurement
transactions must be conducted in a
manner to provide, to the maximum
extent practical, open and free
competition.

(1) The grantee must be alert to
organizational conflicts of interest as
well as noncompetitive practices among
contractors that may restrict or
eliminate competition or otherwise
restrain trade.

(2) In order to ensure objective
contractor performance and eliminate
unfair competitive advantage,
contractors that develop or draft grant
applications, or contract specifications,
requirements, statements of work,
invitations for bids and requests for
proposals must be excluded from
competing for such procurements.

(3) Awards must be made to the
bidder or offeror whose bid or offer is
responsive to the solicitation and is
most advantageous to the grantee, price,
quality, and other factors considered.

(4) Solicitations must clearly set forth
all requirements that the bidder or
offeror must fulfill in order for the bid
or offer to be evaluated by the grantee.

(5) Any and all bids or offers may be
rejected when it is in the grantee’s
interest to do so.

(e) Procurement procedures. All
grantees must establish written
procurement procedures. These
procedures must provide, at a
minimum, the following:

(1) Grantees avoid purchasing
unnecessary items.

(2) When appropriate, an analysis is
made of lease and purchase alternatives
to determine which would be the most
economical and practical procurement
for the grantee and the Federal
government.

(3) Solicitations for goods and
services provide for all of the following:

(i) A clear and accurate description of
the technical requirements for the
material, product or service to be
procured. In competitive procurements,
such a description must not contain
features which unduly restrict
competition.

(ii) Requirements which the bidder or
offer must fulfill and all other factors to
be used in evaluating bids or proposals.

(iii) A description, whenever
practicable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of brand
name or equal descriptions that bidders
are required to meet when such items
are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent
practicable and economically feasible,
for products and services that conserve
natural resources and protect the
environment and are energy efficient.

(4) Positive efforts must be made by
grantees to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever possible.

Grantees of Departmental awards must
take all of the following steps to further
this goal:

(i) Ensure that small businesses,
minority-owned firms, and women’s
business enterprises are used to the
fullest extent practicable.

(ii) Make information on forthcoming
opportunities available and arrange time
frames for purchases and contracts to
encourage and facilitate participation by
small businesses, minority-owned firms,
and women’s business enterprises.

(iii) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned firms,
and women’s business enterprises.

(iv) Encourage contracting with
consortia of small businesses, minority-
owned firms and women’s business
enterprises when a contract is too large
for one of these firms to handle
individually.

(v) Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration and the
Department of Commerce’s Minority
Business Development Agency in the
solicitation and utilization of small
businesses, minority-owned firms and
women’s business enterprises.

(5) The type of procuring instruments
used (for example, fixed price contracts,
cost reimbursable contracts, purchase
orders, and incentive contracts) must be
determined by the grantee but must be
appropriate for the particular
procurement and for promoting the best
interest of the program or project
involved.

(6) The “cost-plus-a-percentage-of-
cost” or “percentage of construction
cost” methods of contracting must not
be used.

(7) Contracts must be made only with
responsible contractors who possess the
potential ability to perform successfully
under the terms and conditions of the
proposed procurement.

(8) Consideration must be given to
such matters as contractor integrity,
record of past performance, financial
and technical resources or accessibility
to other necessary resources.

(9) In certain circumstances, contracts
with certain parties are restricted by
agencies’ implementation of Executive
Orders 12549 and 12689, “Debarment
and Suspension” as described in 45 CFR
part 76.

(10) Some form of cost or price
analysis must be made and documented
in the procurement files in connection
with every procurement action.

(11) Price analysis may be
accomplished in various ways,
including the comparison of price
quotations submitted, market prices,
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and similar indicia, together with
discounts.

(12) Cost analysis is the review and
evaluation of each element of cost to
determine reasonableness, allocability,
and allowability.

(13) Procurement records and files for
purchases in excess of the simplified
acquisition threshold must include the
following at a minimum:

(i) Basis for contractor selection.

(ii) Justification for lack of
competition when competitive bids or
offers are not obtained.

(iii) Basis for award cost or price.

(f) Contract administration. A system
for contract administration must be
maintained to ensure contractor
conformance with the terms, conditions
and specifications of the contract and to
ensure adequate and timely follow-up of
all purchases. Grantees must evaluate
contractor performance and document,
as appropriate, whether contractors
have met the terms, conditions, and
specifications of the contract.

(g) Additional contract requirements.
The grantee must include, in addition to
provisions to define a sound and
complete agreement, the following
provisions in all contracts, which must
also be applied to subcontracts:

(1) Contracts in excess of the
simplified acquisition threshold must
contain contractual provisions or
conditions that allow for administrative,
contractual, or legal remedies in
instances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(2) All contracts in excess of the
simplified acquisition threshold
(currently $100,000) must contain
suitable provisions for termination by
the grantee, including the manner by
which termination must be effected and
the basis for settlement.

(h) Conditions for default or
termination. Such contracts must
describe conditions under which the
contract may be terminated for default
as well as conditions where the contract
may be terminated because of
circumstances beyond the control of the
contractor.

(i) Access to contract materials and
staff. All negotiated contracts (except
those for less than the simplified
acquisition threshold) awarded by
grantees must include a provision to the
effect that the grantee, the Departmental
awarding agency, the U.S. Comptroller
General, or any of their duly authorized
representatives, must have access to any
books, documents, papers and records
and staff of the contractor which are
directly pertinent to a specific program
for the purpose of making audits,

examinations, excerpts and
transcriptions.

§495.350 State Medicaid agency
attestations.

(a) The State must provide assurances
to the Department that amounts
received with respect to sums expended
that are attributable to payments to a
Medicaid provider for the adoption of
EHR are paid directly to such provider,
or to an employer or facility to which
such provider has assigned payments,
without any deduction or rebate.

(b) State Medicaid agency attestations
must be provided in accordance with
§433.74 of this chapter.

§495.352 Reporting requirements.

Each State must submit to the
Department on a quarterly basis a
progress report documenting specific
implementation and oversight activities
performed during the quarter, including
progress in implementing the State’s
approved Medicaid HIT plan.

§495.354 Rules for charging equipment.

Equipment acquired under this
subpart is subject to the public
assistance program requirements
concerning the computation of claims
for Federal financial participation in
accordance with the provisions of 45
CFR part 95, subpart G.

§495.356 Nondiscrimination
requirements.

State agencies and any other
recipients or subrecipients of Federal
financial assistance provided under this
subpart are subject to the
nondiscrimination requirements in 45
CFR parts 80, 84, and 91.

(a) These regulations in 45 CFR parts
80, 84, and 91 prohibit individuals from
being excluded from participation in,
being denied the benefits of, or being
otherwise subjected to discrimination
under any program or activity which
received Federal financial assistance.

(b) Specifically, 45 part 80 prohibits
discrimination on the basis of race,
color, or national origin; 45 CFR part 84
prohibits discrimination on the basis of
disability; and 45 CFR part 91 prohibits
discrimination on the basis of age.

§495.358 Cost allocation plans.

State agencies that acquire HIT
equipment and services under this
subpart are subject to cost allocation
plan requirements in 45 CFR part 95.

§495.360 Software and ownership rights.
(a) General rule. The State or local
government must include a clause in all
procurement instruments that provides
that the State or local government will
have all ownership rights in software or

modifications thereof and associated
documentation designed, developed or
installed with FFP under this Subpart.

(b) Federal license. The Department
reserves a royalty-free, nonexclusive,
and irrevocable license to reproduce,
publish, or otherwise use and to
authorize others to use for Federal
government purposes, such software,
modifications, and documentation.

(c) Proprietary software. Proprietary
operating/vendor software packages
such as software that is owned and
licensed for use by third parties, which
are provided at established catalog or
market prices and sold or leased to the
general public must not be subject to the
ownership provisions in paragraphs (a)
and (b) of this section.

(d) Limitation. Federal financial
participation is not available for
proprietary applications software
developed specifically for the public
assistance programs covered under this
subpart.

§495.362 Retroactive approval of FFP with
an effective date of February 18, 2009.

For administrative activities
performed by a State, without obtaining
prior approval, which are in support of
planning for incentive payments to
providers, a State may request
consideration of FFP by recorded
request in a HIT advance planning
document or implementation advance
planning document update. In such a
consideration, the agency takes into
consideration overall Federal interests
which may include any of the following:

(a) The acquisition must not be before
February 18, 2009.

(b) The acquisition must be
reasonable, useful, and necessary.

(c) The acquisition must be
attributable to payments for reasonable
administrative expenses under section
1903(a)(3)(F)(ii) of the Act.

§495.364 Review and assessment of
administrative activities and expenses of
Medicaid provider health information
technology adoption and operation.

(a) CMS conducts periodic reviews on
an as needed basis to assess the State’s
progress described in its approved HIT
planning advance planning document
and health information technology
implementation advance planning
document.

(b) During planning, development,
and implementation, these reviews will
generally be limited to the overall
progress, work performance,
expenditure reports, project deliverables
and supporting documentation.

(c) CMS assesses the State’s overall
compliance with the approved advance
planning document and provide
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technical assistance and information
sharing from other State projects.

(d) CMS will, on a continuing basis,
review, assess and inspect the planning,
design, development, implementation,
and operation of activities and
payments for reasonable administrative
expenses related to the administration
of payment for Medicaid provider HIT
adoption and operation payments to
determine the extent to which such
activities meet the following:

(1) All requirements of this subpart.

(2) The goals and objectives stated in
the approved HIT implementation
advance planning document and State
Medicaid HIT plan.

(3) The schedule, budget, and other
conditions of the approved HIT
implementation advance planning
document and State Medicaid HIT plan.

§495.366 Financial oversight and
monitoring of expenditures.

(a) General rule. (1) The State must
have a process in place to estimate
expenditures for the Medicaid EHR
payment incentive program using the
Medicaid Budget Expenditure System.

(2) The State must have a process in
place to report actual expenditures for
the Medicaid EHR payment incentive
program using the Medicaid Budget
Expenditure System.

(3) The State must have an automated
payment and information retrieval
mechanized system (Medicaid
Management Information System) to
make EHR payment incentives, to
ensure Medicaid provider eligibility, to
ensure the accuracy of payment
incentives, and to identify potential
improper payments.

(b) Provider eligibility as basis for
making payment. Subject to § 495.332,
the State must do all of the following:

(1) Collect and verify basic
information on Medicaid providers to
assure provider enrollment eligibility
upon enrollment or re-enrollment to the
Medicaid EHR payment incentive
program.

(2) Collect and verify basic
information on Medicaid providers to
assure patient volume.

(3) Collect and verify basic
information on Medicaid providers to
assure that EPs are not hospital-based
including the determination that
substantially all health care services are
not furnished in a hospital setting,
either inpatient or outpatient.

(4) Collect and verify basic
information on Medicaid providers to
assure that EPs are practicing
predominantly in a Federally qualified
health center or rural health clinic.

(5) Have a process in place to assure
that Medicaid providers who wish to

participate in the EHR incentive
payment program has or will have a NPI
and will choose only one program from
which to receive the incentive payment
using the NPI, a TIN, and CMS’ national
provider election database.

(c) Meaningful use and efforts to
adopt, implement, or upgrade to
certified electronic health record
technology to make payment. Subject to
§§495.354 and 495.374, the State must
annually collect and verify information
regarding the efforts to adopt,
implement, or upgrade certified EHR
technology and the meaningful use of
said technology before making any
payments to providers.

(d) Claiming Federal reimbursement
for State expenditures. Subject to
§495.332, the State must do the
following:

(1) Assure that State expenditures are
claimed in accordance with, including
but not limited to, applicable Federal
laws, regulations, and policy guidance.

(2) Have a process in place to assure
that expenditures for administering the
Medicaid EHR incentive payment
program will not be claimed at amounts
higher than 90 percent of the cost of
such administration.

(3) Have a process in place to assure
that expenditures for payment of
Medicaid EHR incentive payments will
not be claimed at amounts higher than
100 percent of the cost of such
payments to Medicaid providers.

(e) Improper Medicaid electronic
health record payment incentives.

(1) Subject to §495.332, the State
must have a process in place to assure
that no duplicate Medicaid EHR
payment incentives are paid between
the Medicare and Medicaid programs, or
paid by more than one State even if the
provider is licensed to practice in
multiple States, or paid within more
than one area of a State.

(2) Subject to §495.332, the State
must have a process in place to assure
that Medicaid EHR incentive payments
are made without reduction or rebate,
have been paid directly to an eligible
provider or to an employer, a facility, or
an eligible third-party entity to which
the Medicaid eligible provider has
assigned payments.

(3) Subject to §495.332, the State
must have a process in place to assure
that Medicaid EHR incentive payments
are made for no more than 6 years or for
any year starting after the year of 2015
unless the provider has been provided
payment under paragraph (b)(1) of this
section for the previous year.

(4) Subject to §495.332, the State
must have a process in place to assure
that only appropriate funding sources

are used to make Medicaid EHR
incentive payments.

(5) Subject to §495.332, the State
must have a process in place to assure
that Medicaid EHR incentive payments
are not paid at amounts higher than 85
percent of the net average allowable cost
of certified EHR technology and the
yearly maximum allowable payment
thresholds.

(6) Subject to §495.332, the State
must have a process in place to assure
that for those entities promoting the
adoption of EHR technology, the
Medicaid EHR incentive payments are
paid on a voluntary basis and that these
entities do not retain more than 5
percent of such payments for costs not
related to certified EHR technology.

(7) Subject to § 495.332, the State
must have a process in place to assure
that any existing fiscal relationships
with providers to disburse the incentive
through Medicaid managed care plans
does not exceed 105 percent of the
capitation rate, in order to comply with
the Medicaid managed care incentive
payment rules at §438.6(c)(5)(iii) of this
chapter and a methodology for verifying
such information.

(8) The State must not request
reimbursement for Federal financial
participation unless all requirements of
this subpart have been satisfied.

§495.368 Combating fraud and abuse.

(a) General rule. (1) The State must
comply with Federal requirements to—
(i) Ensure the qualifications of the
providers who request Medicaid EHR

incentive payments;

(ii) Detect improper payments; and

(iii) In accordance with 42 CFR
§455.15 and §455.21, refer suspected
cases of fraud and abuse to the Medicaid
Fraud Control Unit.

(2) The State must take corrective
action in the case of improper EHR
payment incentives to Medicaid
providers.

(b) Providers’ statements regarding
submission of documentation
containing falsification or concealment
of a material fact on EHR incentive
payment documentation. On any forms
on which a provider submits
information necessary to the
determination of eligibility to receive
EHR incentive payments, the State must
obtain the statement that meet the
following:

(1) Is signed by the provider and
contains the following statement: “This
is to certify that the foregoing
information is true, accurate, and
complete. I understand that Medicaid
EHR incentive payments submitted
under this provider number will be from



Federal Register/Vol. 75, No. 8/ Wednesday, January 13, 2010/Proposed Rules

2011

Federal funds, and that any falsification,
or concealment of a material fact may be
prosecuted under Federal and State
laws.”

(2) Appears directly above the
claimant’s signature, or if it is printed
on the reverse of the form, a reference
to the statements must appear
immediately preceding the provider’s
signature.

(3) Is resubmitted upon a change in
provider representative.

(4) Is updated as needed.

(c) Overpayments. States must repay
to CMS all Federal financial
participation received by providers
identified as an overpayment regardless
or recoupment from such providers,
within 60 days of discovery of the
overpayment, in accordance with
sections 1903(a)(1), (d)(2), and (d)(3) of
the Act and part 433 Subpart F of the
regulations.

(d) Complying with Federal laws and
regulations. States must comply with all
Federal laws and regulations designed
to prevent fraud, waste, and abuse,
including, but not limited to applicable

provisions of Federal criminal law, the
False Claims Act (32 U.S.C. 3729 et
seq.), and the anti-kickback statute
(section 1128B(b) of the Act).

§495.370 Appeals process for a Medicaid
provider receiving electronic health record
incentive payments.

(a) The State must have a process in
place consistent with the requirements
established in § 447.253(e) of this
chapter for a provider or entity to appeal
the following issues related to the HIT
incentives payment program:

(1) Incentive payments.

(2) Incentive payment amounts.

(3) Provider eligibility determinations.

(4) Demonstration of adopting,
implementing, and upgrading, and
meaningful use eligibility for incentives
under this subpart.

(b) Subject to paragraph (a) of this
section, the State’s process must ensure
the following:

(1) That the provider (whether an
individual or an entity) has an
opportunity to challenge the State’s
determination under this Part by

submitting documents or data or both to
support the provider’s claim.

(2) That such process employs
methods for conducting an appeal that
are consistent with the State’s
Administrative Procedure law(s).

(c) The State must provide that the

provider (whether individual or entity)
is also given any additional appeals
rights that would otherwise be available
under procedures established by the
State.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program, Program No. 93.778,
Medical Assistance Program.)

Dated: November 13, 2009.

Charlene Frizzera,

Acting Administrator, Centers for Medicare
& Medicaid Services.

Approved: December 28, 2009.
Kathleen Sebelius,
Secretary.
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